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ACCOMPLICE. See Criminal Law, 20. 


ACTIONS. See Railroads, 19, 27; Pleadings, 9,11; Malicious Suit, 
4; Malicious Prosecution, 1; Claims, 3; Libel, 1; County Mat- 
ters, 4; Contracts, 21. 


ADMINISTRATORS AND EXECUTORS. 


1. Interpleader, bill of, where two estates involved and conflict- 
ingclaims. Young etal. vs. Brown, adm’r, 1. 

2. Venue of suit for settlement, where administrator lives out of 
county of administration. Ibid. 

. Assent to legacy presumed, when administrator discharged and 
life tenant in possession. Vaughn vs. Howard, 285. 

. Trust funds, though in name of administrator with will an- 
nexed, are not part of hisestate, on his death. Knight et 
al. vs. Knight et al., 386. 

. Contract with attorney for half of lands recovered, effect. 
Fields ct al. vs. Carlton et al., 554. 

. General letters void where there is a will. Ibid. 

. Marriage of administratrix abated letters; right of husband 
considered. Ibid. 

- Bond for title, with part payment, right of legatees under will 
and of administrator, as to enforcing. Ibid. 

. Sale void as administrator’s sale, may be good as if by an agent. 
Ibid. 

. Notice necessary to defendant when plaintiff's executrix made’ 
a party, before proceeding. Meeks, adm’x, vs. Johnsony,, 
ex’x, 629. 

. Colluding with distributee to defeat alimony, by absorbing in+ 
terest in estate with claims, fraudulent. Rawlins et al. vs. 
Rawlins, 632. 

. Dismission, set aside for fraud. Christian et al. vs. Westbrook 
et al., 852. 


ADVANCEMENTS. See Evidence, 35. 


ALABAMA. See Mortgages, 10. 
Vv 75-57 
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ALIMONY. 


1. Bill in aid of application, defendant may be arrested and bond 
required. Gibson vs. Patterson, 549. 

2. Arrested, defendant being by order of chancellor, and bond to 
pay alimony awarded, not illegal because bill called one 
quia timet. Ibid. 

3. Temporary alimony, right is fixed by order of judge; verdict 
against permanint alimony not affect right under former 
order. Ibid. 

. Bond required by order of chancelloris not under duress. Ibid. 

. Defeat alimony, effort to, by reviving barred debts held by ad- 
ministrator so as to absorb husband’s interest in estate, 
found fraudulent in this case. Rawlins et al. vs. Rawlins, 
632. 


AMENDMENT. 
1. Judgment amended to conform to verdict, after execution 
issued. Sanders vs. Williams, 283. 


2. Four notes sued on, two payable to P. and two P., Bro. & P., 
none endorsed, suit in name of P., Bro & P., for usecf - 


P., not amended by striking words and adding endorsement 
to notes, so asto make P. plaintiff. Norris vs. /’ollard etal., 
358. 

3. Non est factum added by amendment to other pleas after first 
term. Searcy, ex’x, vs. Tillman, 504. 


4. Nothing toamend by, no amendment allowed. Pfeiffer & Co. vs. 


Hunt, 513. 

5. New cause of action not added by. TJbia. 

6. Partners, railroad (without such power in its charter) and 
natural person sued as, not amended by alleging them to be 
jointtortfeasors Ledsinger vs. Central Line Steamers, 567. 

7. Justice’s answer to certiorari amended without objection, not 
stricken at next term. Burruss vs. Smith & Turner, 710. 

8. County, suit intended against, brought against board of com- 
missioners, not amended by making cuunty a party. dAr- 
nett vs. Board Commissioners Decatur Co., 782. 

9. Same: Not amended so as to proceed against commissioners 
individually. bid. 


APPEAL. 


1. Jurisdiction not given to justice’s court by consolidating cases 
on appeal. Searcy, ex’x, vs. Tillman, 504. 
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. Consolidated case, jurisdiction as to one and not as to others, 
judgment arrested as to latter. Ibid. 

. Non est factum when filed on appeal. Ibid. 

. Amount in summons determines right ; $50.00 named in trover 
suit as value, not appealed, though bail affidavit states hire 
besides. Ibid. 

. Exceptions to auditor’s report disallowed, and time allowed 
expired, new ones not added by amendment. Suttles et al. 
vs. Smith, adm’r, 830. 


ASSAULT WITH INTENT TO MURDER. See Criminal Law, 
5z, 58, 58. 


ASSIGNMENT. Sec Landlord and Tenant, 10. 


ASSIGNMENT. (For Creditors.) 

1, Account from assignees required in equity, and preferred 
claimstested. Johnson & Co. vs. O’ Donnell & Burke et al., 
453. 

2. Fraudulent purchases of goods set aside in equity. bid. 

3. Corporaticn may assign. Harvey, trustee, vs. Cubbedge et al., 792. 

4, Charter expiring after assignment, no defence to its debtors, 
on suit by assignee. Ibid. 


ATTACHMENT. 

1, Fraudulent transfer reached by, as well as by bill. Stephens 

et al. vs. Whitehead et al., 294. 
Ground of must be sworn to positively. Krutina vs. Culpep- 

per, agent, 602. 

3. Claimant may move to dismiss levy because affidavit insuffi- 
cient. Ibid. 

4, Same: Motion to dismiss levy need not be in three years from 
judgment. Jbdid. 


ATTORNEY AND CLIENT. - 
1, Fees, issue between attorneys as to amounts, how determined. 
Cothran vs. Brower et al., 495. 
2. Compliance with agreement by attorney is for jury. Ibid. 
. Associate counsel, whether they performed service as agreed, 
left tojury. Ibid. 


. Service, duty of attorney as to. Ibid. 
. Contract with administrator as to dividing lands recovered, 
effect. Fields ct al. vs. Carlton et al., 554. 
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. Privity between purchaser from decedent and attorney recov- 
ering and selling for administrator, with part of recovery 
for fees, under facts of case. Ibid. 

. Remarks on impeaching testimony proper in this case. Memm- 
ler vs. State, 576. 

. Attachment, affidavit of attorney must state ground positively. 
Krutina vs, Culpepper, agt., 602. ‘ 

9. Argument not allowed, where no conflict as to facts, and noth- 
ing hefore jury except notes. Hooks es. Frick, 715. 

. Lien for fees, where amount to ba paid for title reduced, and 
client obtains loan to pay, and conveys to person advancing 
to secure him. O’Brien vs. Whitehead et al., 751. 

. Argument desired further on special issue submitted, should 
be asked. Mayor, ctc., ef Macon e! al. vs. Harris, 761. 

. Advice, not shown, when. Smith vs. Wellborn, 799. 

. Parties to bill, with their clients, attorneys made, need not 
show foreclosure of lien. Whittle et al. vs. Tarver, trustee, 
818. 

. Commenting on evidence rejected at their instance properly 
stopped. Bailey & Co. vs. Ogden et al., 874. 


See Promissory Notes, 1. 


AUDITORS. 


1. Exception of law sustained and case remanded to auditor, court 
may reverse former ruling on second exception. Langford 
vs. Comm’rs of Wilkinson Co., 502. 

2. Exceptions, right to file, arises under special rule; after time 
allowed expires and those filed disallowed, new exceptions 
not added by amendment. Suttles et al. vs. Smith, adm’r, 831. 


BAILMENTS. See Railroads, 9. 


BANKRUPTCY. 


1. Deed void for usury, debt discharged by bankruptcy. Broach 
vs. Smith ct al., ex’rs, 159. 

2. Lien of judgment not discharged by. Jeffries vs. Bartlett, ex’r, 
230. 

3. Exemption set apart is subject to judgment prior to bankrupt 
act and constitution of 1868. Ibid. 

4. Agent to sell and account failing to pay, debt not excepted from 
discharge, unless shown fraudulently done. Geo. R. R. vs. 
Cubbedge, Hazelhurst & Co., 321. 


, 
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5. Fiduciary debt, such debt is not. Ibid. 


See Jurisdiction, 4. 


BANKS. 


1. Cashier indirectly borrowing from bank through third person, 
to avoid rule of bank, illegal. Sav’h Bk. & Trust Co. vs. 
Hartridge, 149. 

. Same: Knowledge of cashier in such case is not knowledge of 
bank. Ibid. 

. Stock bought with money so borrowed pledged to bank, may be 
held by it. bid. 

. Same: Ratification of illegal act, holding note and collateral is 
not. Ibid. 


5. Same: Stock depreciating, bank not liable. Ibid. 
BETTERMENTS. See Equity, 37; Ejectment, 3. 


BOND FOR TITLES. See Prescription, 2, 3; Levy and Sale, 14; 
Administrators and Executors, 8. 


BONDS. (Criminal.) See Criminal Law, 20. 


BONDS. (Generally.) See Claims, 3-5, 7; Alimony, 1-4; Certio- 
rari, 2,5; Mortgages, 13, 14; Contracts, 22. 


BONDS. (Official). See Evidence, 1. 

BOUNDARIES. See Deeds, 23. 

BURDEN OF PROOF. See Pleadings, 16; Criminal Law, 44. 
BURGLARY. Sce Criminal Law, 48. 

CARRIERS. See Railroads. 

CARRYING CONCEALED WEAPONS. See Criminal Law, 62. 
CEMETERIES. See Dedication, 2. 


CERTIORARI. 


1. County court, criminal case in, bond or affidavit necessary. 
Memmler vs. State, 576. 


2. Same: Bond, time and manner of executing. bid. 
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3. Wrong reason for refusing, but judgment right, affirmed. 
Ibid, 


4. Amended, answer of justice being, without objection, not 
stricken at nextterm. Burruss vs. Smith & Turner, 710. 


5. Binding over to keep peace or for good behavior, certiorari not 
lie to proceedings. Stephens vs. Wallis, 726. 


6. Bond for tuture costs sufficient in forcible entry and detainer 
case. Holton vs. Hendley, 847. 


7. Finding in justice’s court, evidence to sustain, certiorari properly 
overruled. Matthews ct al., comim’rs, vs. Dawson, 889. 


CHARGE OF COURT. 


1. Direct verdict, improper to, except when. Walker vs. Vale 
Royal Mfg. Co., 29. 

2. Confused requests properly refused. Coleman, sh’ff, et al. vs. 
Slade & Etheridge, 61. 

3. Requests covered by general charge may be refused. TIbid.; 
Harris, trustee, et al. vs. Collins, 97; Henderson vs. Francis et 
al., 178; Varnedoe vs. State, 181; Falkner vs. Behr, 671; Du- 
Bose vs. DuBose, 753; Roberts vs. State, 863. 

. Purchase money, whether cxecutions claiming fund are for, 
proper charge as to. bid. 

. Admitted fact may be stated by judge in charge. Fletcher vs. 
Horne, gdn., et al., 134. 

. Argumentative should not be given. Bellamy vs. City of At- 
lanta, 167. 

. Involuntary manslaughter, no evidence to show, charge on not 
given. Varnedoe vs. State, 181. 

. Stating issues, no error in saying that plaintiff claimed that in- 
juries received disabled him from performing his ordinary 
labor. Central R. R. vs. Freeman, 331. 

. Plaintiff ‘‘brings evidence to show,”’ etc., in stating issuer, does 
not intimate opinion. did. 

. Full and fair in these cases. Patlerson et al. vs.Collier et al , ex’rs, 
419; Irwin vs. Mathews, adm’r, 736; Nixon vs. State, 862. 

. Language of decision of Supreme Court in different case, not 
given in charge. Cothran vs. Brower ct al., 494. 

2. Entire charge considered with that cxcepted to. Hart vs. 
Thomas & Co., 529; Maynard & Son vs. Ponder, 664; Nixon 
vs. State, 862. 

3. In writing requested, should all be written. Fields et al. vs. 
Carlton et al., 554. 


, 
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- Re-charge asked by jury, consent not necessary. Phelps vs. 
State, 571. 
. Calculated to confuse or mislead in this case. Stewart vs. La- 
nier House Co., 582. 
3. Matters not proper for jury, better not to charge about. Ibid. 
. Excluded evidence, no charge on. Hooks vs. Frick & Co., 715. 
. No evidence of certain fact, not error to charge, where. Ibid. 
. Expressing opinion a3 to verdict, no error, where no defence to 
notes suedon. Jbid. 
20. Two views cf case with different results, both should be fairly 
submitted. Camp vs. Montgomery, 795. 
21. ‘So you see it is carried down tothat,’’ noterror when. Smith 
vs. Wellborn, 799. “ 
2. Fuller charge desired on point made, should be requested. 
Bailey & Co. vs. Ogden et al., 874. 


CHARTERS. 


1. Material alteration, majority cannot bind minority by accept- 
ance of. Academy of Music vs. Flanders Bros., 14. 

2 Sham arrangement to use street car charter to run steam cars 
for private use, enjoined. Mayor, etc., of Macon et al. 
vs. Harris, 761. 

3. Estoppel from denying acting under, being member of legisla- 
ture granting charter, etc., does not work. Dougherty Co. 
vs. Tift, 815. ; 


See Corporations, 8, 10; Assignment for Creditors, 4. 


CLAIMS. 


. Claimant estopped from denying property levied on as defend- 
ant’s named inclaim. Drawdy vs. Littlefield, 215. 

. Part admitted liable alone found subject, costs not taxed 
against claimint. Vsughn vs. Howard, 285. 

. Forthcoming bond, plaintiff may sue on, inown name. Hart 
vs. Thomas & Co., 529. 

. Forthcoming bond for certain goods and all others in a certain 
house, sufficient, in this case. Ibid. 

. Value of goods when seized considered on suit on forthcom- 
ing bond; delivery of remnants after litigation, insuffi- 
cient. Ibid. 

. Attachment affidavit insufficient, claimant after judgment may 
move to dismiss levy. Krutina 03. Culpepper, agent, 602. 
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7. Second claim, property found not subjecton, record admissible 
in suit on forthcoming bond given in first claim, in which 
property found subject. Lackey et al. vs. Mize, sh’ ff, 692. 

8. Possession of defendant admitted by claimant to obtain cun- 
clusion, cannot be denied; may be explained. Smith vs. 
Wellborn, 799. 


See Homestead, 2. 


COMITY. ; 
1. Jurisdiction of U. S. court not disregarded, so as to allow case 
tested in Supreme Court of U.S. Lord vs. Cannon, 300. 


See Railroads, 2. 


CONSIDERATION. See Contracts, 16, 20. 


CONSTITUTIONAL LAW. 

1. Taxation by counties not allowed except for specified purposes, 
Jones et al. vs. Sligh et al. comm’rs, et al., 7. 

2. Fence district, tax to, unconstitutional. Ibid. 

3. “‘Criminate himself’’ no person compelled to give testimony 
tending to, means what. Drake vs. State, 413. 

4. Same: Clothing and other articles taken from defendant aa- 
missible. Ibid. 

5. Jury judges of law and facts in what sense. Ridenhour vs. 
State, 382; Danforth vs. State, 614. 

6. County must be sued in its name, not in name of board of com- 
missioners. Arnett vs. Board Comm’rs Decatur Co., 782. 

7. Private way by prescription, compensation not required for. 
Everedge et al. vs. Alexander et al., 859. 

8. Justice cannot render judgment outside of district since 1877. 
Brahe vs. Boker & Co., $81. 


CONSTRUCTION. See Wills, 1, 2, 13; Deeds, 4; Corporations, 10; 
Contracts, 5,18; Municipal Corporations, 7, 8. 


CONTINUANCE. 


1. Absent witness no ground for, when. Phelps vs. State, 571. 
2. Special plea to indictment stricken, no ground for continuance. 


Carter vs. State, 747. 
CONTRACTS. 


1. Permission to re-purchase, without mutuality, specific perform- 
ance not enforcible. McCallam, adm’x, vs. Carswell, 25. 
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2. Employment by person not agent, not ratified by his subse- 
quent agency. Waker vs. Vale Royal Mfg. Co., 29. 


3. Taxation and payment do not make contract, so as to prevent 
future assessment. Mayor, etc., of Savannah, vs. Crawford 
& Lovell et al., 35. 


4, Of service with individual, terminated by-taking service with 
firm when formed. Anderson vs. Freeman, 93. 


5. Lease, not partnership, created in this case. Nat’l Bk. of 
Aug. et al. vs, Bones, surv’g partner, 246. 


6. Non est factum pleaded, error in harging as to, in this case. 
Singer Mfg. Co. vs. Lancaster et tl., 280. 


7. Uncertain and wanting in mutuality, agreement to permit ten- 
ant to use and improve place, and to purchase if he became 
able, not enforced, in absence of ability or tender to pay. 
Grizzle vs. Gaddis, 350. 

. ‘*Futures,’’ contracts for, void. National Bk. of Aug. vs. Cun- 
ningham, 266. 

9. ‘‘Futures,’’ broker forwarding contract for, cannot recover for 
services or losses incurred. Ibid. 

10. Same: Note to broker for money to be expended by him for 
‘*futures,’’ void. Jbid. 

11. Alteration in, what not material. Lowry vs. McLain, 372. 

12. Alteration without fraudulent intent, effect of, Ibid. 

13. Employment, to act as guard for convicts, not terminated by 
hiring convicts to others with agreement that they would 
assume responsibility for guarding, employé having no no- 
tice. Marietta & N. G. Railroad vs. Hilburn, 380. 

14. Written, complied with, and nothing but payment remains, 
used as evidence of debt on indebitatus assumpsit. Dobbins 
vs. Pyrolusite Mang. Co., 450 

15. Assumption of debts of firm by purchaser of business; privity 
must be shown, in suit on note against him. Pfeiffer & Co. 
vs. Hunt, 5138. 

16. Failure of consideration, misrepresentations do not make, 

when. Stone vs. Moore et al., 565. 

Misrepresentations not relieved against, where purchaser in 

laches. Ibid. 

18. Entire tract covered by contract for sale of land in this case. 
Turner et al., ex’rs, vs. Rives, 606. 

19. Tract of land, written contract for as a whole, evidence of sale 
by the acre not admitted, unless there was fraud or mis- 
take. Ibid. 


co 


17. 


~) 
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20. Pay mortgage claimed against cropper, agreement not to litigate 
is consideration for promise by landlord. Burruss vs. Smith 
& Turner, 710. 

21. Work done beyond that authorized by contract, no recovery 
for. Vason vs. Strauss, 833. 

22. Build bridge for county, three persons agreeing to, and that one 
should receive money and each should give indemnifying 
bond to others, bond was not condition precedent before re- 
covering share of receipts. Brodnax etal. vs. Carr, 849. 

23. Rescission allowed where goods sold prove worthless and not 
up to representation. Tufts vs. Cheatham, 865. 


See Equity, 48. 


CORPORATIONS. 
1. Commencing before capital subscribed and ten per cent. paid in, 
ultra vires. Academy of Music vs. Flanders Bros., 14. 
2. Estopped from setting up illegal commencement by promises 
inducing same, subscriber is not. bid. 

. Alteration of charter material, majority cannot accept, so as to 
bind minority. Ibid. 

. Same: Released by such acts, other subscribers are. bid. 

. Trustees, directors and managers are. Atlanta Real Estate Co. 
vs. Atlanta National Bk. et al., 40. 

. Misappropriation of assets, directors and managers .and those 
taking with knowledge, liable for in equity. Ibid. 

. Some stockholders, for selves and others, may file bill. bid. 

Agent must follow forms fixed by charter, to bind company. 
Dobbins vs. Etowah Mfq., etc., Co., 238. 

. Promissory notes, power to make not implied in power to do 
whatever necessary for disposal and protection of property. 
Ibid. 

Charter and written powerof agency construed by court. Ibid. 

. Admissions of president bind. Dobdins vs. Pyrolusite Mfg. Co., 
450. ‘ 

. Damages by, president cannot mitigate by offering to buy prop- 
erty. Mayor, etc., of Mac. et al. vs. Harris, 761. 

. Sham arrangement to use street car charter to run steam cars 
for private use, enjoined. Ibid. 

- May assign for creditors. Harvey, trustec, vs. Cubbedge et al., 
792. 

. Same: Charter expiring after assignment no defence to suit by 
assignee. Ibid. , 





COSTS. 
1. Claim sustained except as to part admitted subject, costs not 
on claimant. Vaughn vs. Howard, 285. 
2. Warrant to bind over to keep peace or for good behavior, no 
power to direct levy for costs. Stephens vs. Wallis, 726. 
3. Same: Illegality or prohibition is remedy. bid 


COUNTY MATTERS. 
1. Rabun and Habersham counties, whether line between, cor- 
rectly marked. Dickson, ord'’y, vs. Hill, ord’y, 369. 
Lines presented by grand jury as in dispute, ordinaries must 
order survey. Ibid. 

. Mandamus to compel ordinary to direct surveyor. Ibid. 

. Suit against county must be in its name. Arnett vs. Board 
Comm'rs Decatur Co., 782. 

. Board of commissioners, action brought in name of, intended 
against county, not amended by making county a party. 
Ibid. 

. Same: Nor by making suit against commissioners as individ- 
uals. Ibid. 


. Toll-bridge, county taking land ard erecting free bridge along- 
side of, must pay damages. Dougherty Co. vs. Tift, 815. 


See Witness, 7. 


CRIMINAL LAW. 


1. Demurrer to indictment should be in writing. McGarr vs. 

State, 155. 

. Doubtful figures in forged instrument left to jury. bid. 

. Forged instrument, with intent to defraud two persons, charged, 
error in naming one not cause acquittal. Ibid. 

. Cheating and swindling by using instrument, not prevent con- 
viction of furgery. Ibid. 

. Dying declarations so called in charge. JVarnedoe vs. State, 
181. . 

. Dying declarations admitted on prima facie case, final determ- 
ination is for jury. Jbid. 

. Reasonable fears, correct charge as to. Ibid. 

. Involuntary manslaughter, no evidence to show, nocharge on. 
Ibid. 

. Receiving stolen goods, what sufficient to convict of. Licette 
vs, State, 253. 
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Same: Indictment for, what sufficiently technical. Jbid. 


Receiver of stolen goods is accessory after fact; principal must 
be first prosecuted and convicted, if known. Ibid. 


Same: Knowledge of receiver, what sufficicnt to convict. Ibid. 
Same: Principal broke open and stole from railroad car, makes 
felony. Ibid. 


. Same: County of breaking and stealing immaterial, if county 


of receiving shown. Ibid. 


. Selling liquor to minor, proprietor convicted for sale by clerk. 


Loeb vs. State, 258. 


. Same: Indictment for, what sufficient. 
. Same: Scienter and name of clerk selling, not necessary to 


allege. Ibid. 


. Same: Private instructions of proprietor to clerk irrelevant. 


Ibid. 


. Retail license issued to defendant’s firm, how shown. Jbid. 
. Recognizance forfeited, defendant afterwards appearing, being 


tried and acquitted, and reason for abscnce shown, forfeiture 
vacated. McArdle vs. McDaniel, gov’r, 270. 


. Accomplice, uncorroborated testimony will not convict, rule 


applies to felonies, not misdemeanors. Askea vs. Slate, 356 ; 
Wail vs. State, 474 (where felony charged and misdemeanor 
proved). 


. Wife of accomplice competent, if husband not on trial. Ibid. 
. Illegal costs demanded and received by justice, what necessary 


to convict. Ridenhour vs. State, 382. 


. Same: ‘‘Wilfully and knowingly ’’ include corruptly. Ibid. 
. Indictment, copy of, except names of grand jurors, served, 


sufficient. Ibid. 


i. Jury, in what sense judges of law and facts. Jbid.; Danforth 


vs. State, 614. 


. “Criminate himself,’’ no person compelled to, means what. 


Drake vs. State, 413. 


. Same: Clothing or other articles taken from defendant admis- 


sible. Ibid. 


. Violent temper of deceased, when not admissible on trial for 


murder. Jbid. 


. Larceny from house, not larceny after trust, facts making. 


Wall vs. State, 474. 


. Limitation in statute applies to offense in indictment, not minor 


offense of which convicted. Jbid. 


. Justification, circumstances of, such as age, size, etc., not with- 


, 
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drawn from jury, on trial for stabbing, where prosecutor as- 
sailed defendant with his fist. Baldwin vs. State, 482. 


. Stabbing in se!f-defence, where assault was with fist, consid- 
ered. Ibid. 


. Diserction as to fine imposed within limit of statute. Jbid. 


5. Cursing and calling for pistol not reduce crime from murder. — 


Phelps vs. State, 571. 
- Punishment of grades of homicide, no error in charging. Jdid. 


. Wife-beating charged, different times shown. Memmler vs. 
State, 576. 


. Wife as witness, on trial for beating her. Jbid. 


. Certiorari from county court, bond or affidavit necessary. 
Ibid. 


. Indictment brought into court by bailiff of grand jury, suffi- 
cient. Danfort vs. State, 614. 


. Returning indictments, history of discussed. Jbid. 


42. Insanity at time of crime not ground for special plea, but con- 


sidered under general issue. Ibid. 
. Insanity at tim? of trial, matter for special plea and trial. Jbid. 


. Sanity presumed ; onws on defendant to rebut by preponderance 
of evidence. Ibid. 


. Insanity, evidence as to, used to raise reasonable doubt. Ibid. 


. Certiorari will not lie to proceedings to bind over to keep peace 
or for good behavior. Stephens vs. Wallis, 726. 


. Costs, direction to levy for, in peace warrant, illegal. bid. 


. Burglary: Room occupied by servant in hotel is dwelling- 
house. Jones vs. State, 825. 


. Same: Room occupied by two is dwelling of each. Jbid. 


. Confessions: Preliminary examination by consent in presence 
of jury, remark of judge as to ruling, not error. bid. 


. Confessions obtained by promises or threats leading to dis- 
covery of facts, what discovered and statements as to. ad- 
mitted. Jones vs. State, 825. 


. Assault with intent to murder, stabbing policeman assisting in 
making arrest, is. Harrell vs. State, 842. 


. Malice, weapon used shows. Ibid. 


. Policeman, duty of, as to arresting and assisting in arrests. 
Ibid. 


. Prosecutor, who was, immaterial in this case. Ibid. 


. Alibi, burden of sustaining defence is on defendant. Ledford 
vs. State, 856. 
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. Alibi, evidence as to, considered on question of reasonable 
doubt. Jhbid. 
. Assault with intent to murder, facts demanding verdict of 
guilty. Hair vs. State, 860. ‘ 
. Tippling-house kept open on Sunday, sufficient to convict pro- 
prietress ; she may show it was without her knowledge. Niz- 
onts State, 862. 
. Statement of defendant, force and effect of. Ibid. 
61. Confessions voluntary and corroborated in this case. Roberts 
vs. State, 863. 
62. Concealed but for a moment, pistol being, defendant guilty. 
Brinson vs. State, 8°2. 


DAMAGES. 


1. $1,000.00 as general or exemplary damages for assault and bat- 
tery by brakeman on railroad passenger. At. & W. Pt. R. 
R. vs. Condor, 51. 

2. Embankment not kept up by party bound, liable for damage 
from overflow. Sav’h, Fla. & West. Ruy. vs. Lawton et al., 
192. 


3. Enticing away servant, damages for. Smith vs. Goodman, Howell 


& Co., 198 

. Same: Measure of damages for. Ibid 

. Separate finding as togeneral and special, not proper. Central 
R. R. vs. Freeman, 331. , 

. Verdict not set aside as excessive, unless so much as to show 
plainly bias, prejudice or misapprehension. Jbid. (See No. 
23 below.) 

. For malicious suit, what may be recovered. Mitchell vs. S. W. 
R. R , 398. 

. Lessee may recoup against suit for rent damages from failure 
to keep in repair. Stewart vs. Lanier House Co., 582. 

9. Profits lost, when recoverable. Jbid. (Scc No. 16 below.) 

. Contingent loss, not too remote when. Ibid. 

- Collateral undertaking, sub-lease lost, no recovery for. Ibid. 

. Rooms rejected, reputation of house, refusal to stop there, etc., 
shown, in fixing damages. Ibid. 

. Sayings of persons as to refusal to stop admissible. Ibid. 

- Opinion of experts as to amount of loss, without stating facts, 
not furnish basis for recovery. Ibid, 

. Carrier failing to deliver goods in reasonable time, what is 
measure of damage. Col. & W. wy. vs. Flournoy & Epping, 
745. 


, 
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16. Same: Profits from sale lost by delay, not recovered. Ibid. 
(See No. 9 above.) 

17. Strect of city and street car track illegally used for steam cars, 
for private purposes, injunction and damages granted abut- 
ting property owner. Mayor, ctc., of Mac. et al. ts. Harris, 
763, 

. Same: Measure of damages, proper charge as to. Jbid. 

. Mitigate damage by corporation to lot, president cannot, by of- 
fezing to buy lot. Ibid. ‘. 

. Guaranty by one party against loss hy other, not relieve latter 
as to third parties. bid. 

. Projection of porch on sidewalk irrelevant, in suit for illegal use 
of street by railroad. Ibid. 

. Elaborate enumeration of elements cf damages, charge contain- 
ing, properly refused. Jbdid. 

. Amount not closely scanned, where new trial refused by pre- 
siding judge. Central R. R. vs. Russell, 810. (See No. 6 
above.) 

24. Toll-bridge, county taking land and erecting free bridge along- 
side of, must pay damages. Dougherty Co.vs. Tift, 815. 

25. Same: Measure of such damages. Jbid. 

26. Too small, damages awarded in this case were. Ibid. 

27. Removing furniture without authority, liable for damages from, 
though care used. Tanner vs. Chapman, 871. 


DEBTOR AND CREDITOR. : 
1. Payments, debtor may direct application ; if no direction, cred- 

itor may apply. Coleman, sh’ff, et al. vs. Slade & Etheridge, 
61; Hatcher & Baldwin vs. Comer & Co., 728. (Application 
in case of no direction discussed. ) 

. Attachment to subiect property fraudulently transferred. 
Stephens et al, vs. Whitehead et al., 295 

. Creditors’ bill, lien generally necessary to filing. Ibid. 

. Creditors are favored class, and every remedy and facility 
given them. Hood vs. Perry et al.y 310. 

. Wife’s decd to husband, without order of court, void; her 
creditors may levy. Ibid. 

. Remittance loston way, on whom loss falls. Yonvs Blanchard, 
song. ptar., 519. 

. Fraudulent conveyances or mortgazes set aside by creditors. 
Hoffer vs. Gladden, sh’ ff, et al., 532; Smith vs. Wellborn, 799. 

. Book charges, prima fscie evidence to whom credit given. May- 
nard & Son vs. Ponde”, 664. 
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9. Payment, notes and checks are not until themselves paid; ex- 
cept when. Haicher & Daldwin vs. Comer & Co., 728. 


10. Note entered on account, not change character of debt. J2id. 
See Factors. 


DEDICATION. 


1. To public use, what constitutes. Drown vs. Gunn, 441. 


2. Graveyard, permitting neighbors to use, is not dedication. 
Ibid. 


DEEDS. 
1. Copy of lost deed, whet sufficient foundation for use in evi- 
dence. Fletcher vs. Horne, gdn., et al., 134. 

- Record of is proof of delivery; so likewise of possession by 
one holding under grantee. TIbid. 

. Common grantor of contending parties, deed of not attacked. 
Ibid. 

. Construed Jbid.; Morris et al., gdns., etc., vs. Davis, 169; 
Crockett vs. Crockett, 202; Rogers et al. vs. Pace et al., 436; 
Wilbur et al. vs. MeNulty et al., 458. 

. Void for usury, not foreclosed as equitable mortgage. Broach 
vs. Smith et al., ea’rs, 159. (See also Bugg vs. Russell, 837). 

. Security deed void for usury, bankruptcy discharges debt. 
Ibid. 

. Reformation of deed properin this case. Crockett vs. Crockett, 
202. 

. Rents, father not required to pay to daughter, under voluntary 
deed in this case. Jbid. 

. Mistake in advertisement and sheriff’s deed corrected in equity. 
Thomas vs. Dockins, adm’r, 347. 

. Sheriff's deed not admissible without showing judgment or 
action. Anderson vs. Robinson, 375. 

. Agreement to use records in lieu of originals not estop attack- 
ing deed as forgery. Patterson et al. vs. Collier et al., ex’rs, 
419. 

. Ancient deed, copy not admissible as. bid. 

. Ancient deed may be attacked for forgery. Ibid. 


. Forgery, attestation by person as justice, who did not hold 
commission then, as tending to show. Ibid. (See Nos. 19 and 
24 below.) 


. Reservation or exemption, whether clause created in this case. 
Hamilton vs. Eden Gold Mng. Co. et al., 447. 
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. Mining privileges reserved, effect of. Ibid. 
. Delivery necessary to pass title. Maddox vs. Gray, adm’r, 452. 
. Delivery, what fails to show. Jbid. 


. Forgery of chain of title: delay in record, no such grant in 
office of secretary of state, etc., showing. Sibley vs. Has- 
lam, 490. (See No. 14 above and 24 below.) 


. Forgery, any grant or deed may be attacked as. bid. 
. Forgery, issue under Code, §2712, cumulative not exclusive. 
Ibid. 
. Largest description in deed, plaintiff in ejectment cannot re- 
cover more than. Wood vs. Crawford, ex’r, 733. 
23. Lines recognized by co-terminous proprietors, effect. Wood 
vs. Crawford, ex’r, 734. 
24. Forgery, delay in recording and fact that grantor purporting to 
sign could not write, as showing. Walker vs. Logan, 739. 


See Estates; Contracts, 18, 19. 
DEMAND. See Liens, 8; Trover, 2. 


DEMURRER. See Pleading,10; Practice in Superior Court, 17. 
DISABILITY. See Fraud, 3. 


DISTRESS WARRANT. 


1. Counter-affidavit and bond, proper mode of contesting. Huck- 
aby vs. Brovks, 678. 

2. Homestead not set up by affidavit, but by claim. Jbid. 

8. Special lien of landlord takes precedence of attachment issued 
in September. Hopkins vs. Pedrick, 706. 

4, Demand, when unnecessary before foreclosing special lien. Ibid. 

5. Jurisdiction where farm is, if tenant has left state. Ibid. 


DOGS. See Railroads, 27 


DOWER. 


1. Tenant in common dying. widow may have dower without par- 
tition. Harris ts. Coats, 416. 

2. Estoppel on co-tenant from denying seizin; dower proper un- 
der facts of case. Ibid. 

3. Waiver in mortgage joined in by wife with husband to remove 
encumbrances, not prevent dower after his death. Knox 
ts. Higginbotham, 699. 

v 75-58. 
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4, Estoppel from claiming dower by fraudulent misleading of in- 
nocent purchaser. Jbid. 


DRAFTS. See Negotiable Instruments. 
DURESS. See Alimony, 4; Principal and Surety, 6. 
EASEMENTS. See Railroads, 22. 


EJECTMENT. 


1. Warrantor notified and defending, bound by judgment, in suit 
on warranty. Lord vs. Cannon, 300. 
2. Plaintiff fails to show title, verdict for defendant right. Ander- 
son vs. Robinson, 375. 
3. Improvements, how far set off by holder. Fields et al. vs. Carl- 
ton et al., 554. (See Equity, 37.) 
4. Description of land sued for, what insufficient. Turner et al., 
ex’rs, vs. Tives, 606. 
. Equitable plea in ejectment. Jbdid.; Fields et al. vs. Carlton et 
al., 554. 
. Largest description in deed, plaintiff cannot recover more than. 
Wood vs. Crawford, ex’r, 733. 
. Lines recognized by co-terminous proprietors, effect. bid. 
. Strength of his own title, not weakness of defendant’s, plaintiff 
must recover on. Grahamvs. Eastman. 889. 


ELECTIONS. 


1. Fence election, ordinary does not act as court in respect to. 
Seymour et al. vs. Aldmond, ord’y, 112. 

2. Fence election, courts will not interfere with ordinary in re- 
spect to decision. bid. 


EQUITABLE PLEADINGS. See Ejectment, 5; Jurisdiction, 10. 


EQUITY. 

1. Jurisdiction concurrent with law, court first taking holds, ex- 
cept when. Young et al. vs. Brown, adm’r,1. (See No. 48 
belov .) 

2. Multiplicity of suits and numerous parties, grounds of equita- 
ble jurisdiction. Ihid.; Orton et al. vs. Madden et al., 83; 
Johnson & Co. vs. O’ Donnell & Burke et al., 453. 

8. Interpleader where estates involved, and with conflicting claims. 
Young et al. vs. Brown, adm’r, 1. 


, 
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. Bill of reveiw and motion for new trial discussed. Brower vs. 

Cothran et al., 9. 

. Bill of review after motion for new trial, too late. bid. 

. Amendment of decree properly refused in this case. Ibid. 

- Decree authorized in this case. Ibid. 

Specific performance of mere permission to re-purchase, with- 
out mutuality not granted. McCallum, adm’x, vs. Carswell, 
25; Grizzle vs. Gaddis, 350. (See No. 35 below.) 

. Corporation property misappropriated, directors and managers 

and those taking with notice liable in equity. Atlanta Real 

Estate Co. vs. Atlanta National Bk. et al., 40. 

. Some stockholders, for selves and others, may file bill. bid. 

. Multifarious and with misjoinder of parties, bill is not in this 

case. Ibid. 

. Sanction not necessary before filing when injunction or receiver 

not prayed before trial. Ibid. 

. Circus claimed by different parties ; fraud, insolvency, compli- 

cations and danger of leaving state charged, equity will pro- 

tect creditors. Orton et al. vs. Madden et al., 83. 

. Lien creditors, who may file bill. Ibid. 

. Creditors’ bill discussed. did. 

. Fraud as ground for equitable relief. Ibid. 

Sale of property deeded to woman and children, chancellor can- 
not order at chambers. Pughsley vs. Pughsley, Tarver & Co. 
et al., 95. 

. Answer overcome by testimony in this case. Harris, trustee, 

ct al. vs. Collins, 97. 

. Answer in general terms, not stating facts, suspicious. Ibid. 

. Answer responsive to bill asking discovery is evidence. Ibid. 

. Same: Overcome answer, two witnesses, or one witness and. 

corroborating circumstances, necessary to. Ibid. 


. Responsive, what part of answer is, court decides on request:. 
Ibid. 


Bill comprehensive, though general; answer vague, may be 
rebutted by evidence. bid. 

. Special question of fact, what sufficient. Jbid.; Ruffin, ex’x, 

vs. Paris, 653; Mayor, etc., of Mac. et al. vs. Harris, 76% 


5. Purchase from non-resident and price paid, equity will quiet 


title. Jbid., 97. 
. Debtor seeking to set aside usurious deed must do equity. 
Semble. Broach vs. Smith et al., ex’rs, 159. 
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. Fraud in sale relieved against. Comer vs. Granniss, 277; Leyden 
vs. Hickman, 684. 


28. Negligence of buyer in paying too high a price, not relieved 


against. Jbid. (See No. 47 below.) 


29. Attachment to subject property fraudulently transferred, in- 


stead of bill. Stephens et al. vs. Whitehead et al., 294. 

. Same: Garnishment under attachment, to reach fund. Jbid. 

Creditors’ bill, lien generally necessary to filing. Ibid. 

. Misjoinder, where separate creditors pursue distinct purchasers 

from fraudulent debtors. Ibid. 

. Multifariousness, what is test of. Ibid. 

. Mistake in sheriff’s deed and advertisement corrected. Thomas 

vs. Dockins, adm’r, 347. 

. Specific performance of parol agreement as toland with former 

owner, not enforced against his vendee with notice in this 

case. Grizzle vs. Gaddis, 350. (See No. 8 above.) 

. Uncertain parol agreement with tenant to permit purchase at 

reasonable value, if tenant should become able to buy, 

specific performance not enforced, where no ability or offer 

to pay shown. Ibid. 

- Improvements made by tenant, under such agreement, on sale 

of land to third party, not required accounted for. Ibid. (See 

Ejectment 3. See also, as to improvements, Ruffin, ex’x, vs. 

Paris, 653; Madden et al. vs. Jones et al., 680.) 

. Void judgment set asidein equity. Norris vs. Pollard, 358. 

. Trusts, equity preserves and prevents misapplication. Knight 

etal. vs. Knight etal., 387; Hickson vs. Bryan, adm’r, et al., 

392. 

. Answer of one defendant not evidence against another, except 

when. Jbid., 393. 

. Admissions in answer used, though discovery waived. Ibid. 

. City council disposing of property under discretionary power, 

equity will not interfere with. Mayor, etc., of Athens vs. 

Camak et al., 429. 

. Same: Change of terms of contract as to extending railroad, 

equity will not prevent. Ibid. 

. Fraudulent purchase by concealing insolvency and intention 

not to pay, set aside. Johnson & C». vs. O’ Donnell & Burke 

et al., 453. 

. Assignee may be called to account and preferred debts tested. 
Ibid. 

Alimony, on bill in aid of application for, defendant arrested 
and bond required. Gibson vs. Patterson, 549. 


, 
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. Negligence in failing to look at land, misrepresentations as to, 
not relieved against. Stone rs. Moore et al., 565. (See No. 
28 above. ) 

. More complete remedy in equity to rescind contract of sale, 
than to dispossess for forfeiture. Allread vs. Hurris, 687. 
(See No. 1 above.) 

. Justice done, forum not readily made ground to set aside judg- 
ment. Ibid. 

. Trust, interest of life usee in, subjected by appointment of re- 
ceiver. Cruger et al. vs. Coleman & Newsom, 695. 

- Railroad illegally run and used for private ends in street, en- 
joined and ordered removed, on bill by abutting property 
owner. Mayor, etc , of Macon et al. vs. Harris, 761. 

. Mandatory order to change bridge, judge cannot issue at cham- 
bers. Ga. Pacific Rwy. Co. vs. Mayor, etc., of Douglasville, 
828. 

- Full relief to all parties granted. Ibid. 

. Specific performance, no ground for, by purchaser against in- 
dorsee of purchase money note holding deed from vendor to 
vendee in escrow as security, although deed may not have 
included all land bargained for. Handy vs. Wilson & Co. et 
al., 841, 


See Injunction; Receiver; Pleadings, 2; Practice in Superior 
Court, 2. 


ESTATES. 

1. Life estate with remainder to children, under deed in this case. 
Fletcher vs.‘Horne, gdn., et al., 134. 

2. Same, under will inthis case. Vaughn vs. Howard, 285. 

3. Fee simple in wife and children, under deed to her for their 
support. Morriset al., gdns., etc., vs. Davis, 169. 

. Contingent remainder, under will in this case. Darnell vs. 

Barton et al., ex’rs, 377. 

5. Tenant in common dying, widow may have dower without par- 
tition. Harris vs. Coats, 415. 

6. Trust for life for wife with vested remainder in children, under 
this deed. Rogers et al. vs. Pace et al., 436. 

7. Mining privileges reserved, what effect. Hamilton vs. Eden 
Gold Mng. Co. et al., 447. 

®, Vested remainder, subject to be divested, under will in this 
case. Lufburrow vx. Koch, 448. 

9. Life estate with remainder over, in trust, under this deed. 
Wilbur et al. vs. McNulty et al, 458. 
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10. Vested remainder in children, subject to open and admit others 
when born, under this deed. bid. 

11. Bond for title, with part payment, right of enforcement by leg- 
atees of vendor. Fields et al. vs. Carlton et al., 555. 

12. Remainder not divested by sale by person without legal title to 
fee, but only to life estate. Ibid. 


ESTOPPEL. 


1. Subscriber to stock not estopped by promises from setting up 
that beginning of corporate action was ultra vires. Academy 
of Music vs. Flanders Bros., 14. 

2. Cestui que trust estopped by fraud of agent. Hurris3, trustee, et 
al. vs. Collins, 97. 

8. Acquiescence in judgment estops from attacking. Baker et al.; 
adm’rs, et al. vs. Thompson et al., 164. 

4. From denying seizin by tenant in common, on application for 
dower, under facts of case. Harris vs. Coats, 415. 

5. Agreement as to submission of issue to jury, estops from ob- 
jecting. Cothran vs. Brower et al., 494. 

6. Pointing out property, bidding at sale under irregular levy, etc., 
estops defendant from denying legality of sale. Byars ct al. 
vs. Curry et al., 515. 

7. Dower, what fraudulent acts will estop widow from taking. 
Knox vs. Higginbotham, 699. 

8. Claimant admitting defendant’s possession, to obtain conclu- 
sion, cannot disprove. Smith vs. Wellborn, 799. 


See Dedication. 


EVIDENCE. 


1, Certified copy of bond, from collector of internal revenue of U. 
8., not admissible. Taylor vs. Simmons, 13. 

2. ‘‘Ag’t’’? added to name of drawer of negotiable draft, agency 
and knowledge by payee and endorsee not shown by parol 
against latter. Bedell vs. Scarlett, 56. 

3. Purchase money, entry of clerk on deed showing that it was 
filed to enforce lien for, and entry of levy and advertisement, 
showing same, admissible on contest over fund. Coleman, 
sh’ ff, et al. vs. Slade & Etheridge, 61. 

4. Value of land irrelevant, on contest over fund growing out of 
sale. Ibid. 

5. Rejected, should be set out, on exception to ruling. did. 


, 
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6. Void order for sale of children’s property not admitted, on suit 
to follow proceeds. Pughsley vs. Pughsley, Tarver & Co. et 
al., 95. 
7. Deeds with name signed deposited, shown by parol. Harris, 
trustee, et al. vs. Collins, 97. 
8. Sayings of agent after end of agency, inadmissible. Jbid. 
9. Fraud of agent shown to estop cestui que trust. Ibid. 
10. Crops which could be raised on place shown as bearing on skill 
in farming. Dulton vs. Drake, ex’r, 115. 
11. Doubtful, admissibility being, evidence admitted. Ibid. 
12. Newly discovered, as ground for new trial. Jbid.; Harris vs, 
Coats, 415; Fields et al. vs. Carlton et al., 554; Hooks vs. Frick, 
715; Carter vs. State, 747; Herndon vs. State 887 (new wit- 
ness should be sustained); Callahan vs. State, 887, 888. 
13. Parol declarations of intention of testator and memorandum of 
former will inadmissible, when. Welman vs. Neufville, ex’r, 
et al., 124. 
Copy deed, what foundation is sufficient for admission of. 
Fletcher vs. Horne, gdn., et al., 134. 
15. Unrecorded deed must be proved by attesting witnesses. Ibid 
16. Attesting witnesses, not necessary to produce, where deed re-. 
corded and lost, record destroyed and copy used. bid. 
Written evidence considered introduced, but not read, right of 
withdrawing part. Henderson vs. Francis et al., 178. 
18. Dying declarations, what sufficient foundation to admit. Var- 
nedoe vs. State, 181. 

19. Liquor sold to minor by clerk, private instructions of proprie- 
tor to him irrelevant. Loeb vs. State, 258. 

20. Irregular judgment in trover, with re-sale to defendant, admis- 
sible to show possession. Branch vs. Planters’ L. & Svngs. 
Bk., 342. 

21. Deed, with consideration of $500.00 admissible to contradict 
testimony that $1,000.00 was advanced to pay forland. Nat’l 
Bk. of Aug. vs. Cunningham, 366. 

22. Sheriff’s deed not admissible without showing judgment or 
action. Anderson vs. Robinson, 375. 

23. Letter between third parties not admissible. Hickson vs. 
Bryan, adm’, et al., 392. 

24. Alteration made in a record, not shown, unless party against 

whom testimony offered. connected with its making. Ibid. 

25. Answer in equity of one defendant not evidence against others, 

except when. Jbid 

26. Admissions in answer used, though discovery waived. Ibid. 


14 


17 
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27. General warranty rot intended to cover certain defects, not 


28, 


29. 


30. 


$1. 


82. 
33 


shown by parol. Miller vs. Desverges, 407. 

Valne of goods damaged shown by parol, though party has bill 
showing cost. Sav., Fla. & W. Rwy. vs. Hoffmayer, 410. 

‘‘Criminate himself,’’ no person compelled to give testimony 
tending to, means what. Drake vs. State, 413. 

Same: Clothes or other articles taken from defendant, admis- 
sible. Ibid. 

Violent temper of deceased, not admissible to show, when. 
Ibid. 

Parol as to title, properin this case. Harris vs. Coats, 415. 

Admissions of president of corporation admissible. Dobbins 
vs. Pyrolusite Mang. Co., 450. 

Ruling of judge as to, on exception to auditor’s report, may be 
reversed on second exception. Langford vs. Comm’rs of 
Wilkinson Co., 502. 


. Advancement, that note was given as mere evidence of, when 


shown by parol, and when not. Glanton, adm’r, vs. Whita- 
ker et al., 5238. 


. Ground of objection to, mustappear. Hoffer vs. Gladden, sh’ ff, 


et al., 582; Cox vs. Cody & Co. et al., 175. 


Damages from failure of lessor to keep premises in repair, what 
admissible to show. Stewurt vs. Lanier House Co., 582. 


Profits lost, how shown. Jbid. (See No. 49 below.) 


. Reputation of house, refusal to occupy rooms, statements as to 


reason, etc., admissible. Jbid. 


. By the acre, that land was sold, not,shown by parol, where 


contract is by the tract. Turner et al. vs. Rives, 606. 


. Criminal and civil cases, difference as to amount of evidence 


required. Falkner vs. Behr, 671. 

General character sustained, where plea of recoupment filed 
charging keeping wrong accounts and misappropriating 
money. Ibid. (See No. 50 below.) 

Second claim, property found not subject on, after finding of 
subject on former claim, record in latter admissible in su‘t 
on forthcoming bond givenin former. Lackey et al. vs. Mize, 
sh’ff, 692. 


- Mortgage against cropper agreed to be paid hy landlord, ad- 


mitted to show consideration. Burruss vs. Smith & Turner, 
710. 


. Sayings of landlord as to dealings with croppers admitted, 


may be contradicted. Jbid.. 
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. Payment to agent, unauthorized to collect, not shown. Hooks 

vs. Frick, 715. 

. Sayings of agent after agency ended, not shown. Jbid. 

. Sayings of person in possession admissible to show adverse 

possession. Wood vs. Crawford, ex’r, 733. 

- Profits of sale lost by delay in transportation not recovered 
against carrier. Col. & W. R’y Co. vs. Flournoy & Epping, 
745. (See No. 58 above.) 

General character put in issue by libel for divorce on grounds 
of vulgarity, excesses, etc. DuBose vs. DuBose, 753. (See 
No. 42 above.) 

. Impressions of witness from conversation inadmissible. Ibid. 

. Letters rejected which could not have affected verdict, no re- 

versal. Ibid. 

. Certificate of secretary of state that he had examined a grant 

and thought it genuine, not admissible. Walker vs. Logan, 

759. 

. Porch projecting on sidewalk not shown, on suit for damages 

for illegal running of cars in street. Mayor, etc., of Macon 

etal. vs. Harris, 761. 

. Location and possession of property claimed, as tending to 

show that claimants had made a sale, irrelevant. Bowen vs. 

Frick & Co., 786. 

. Objection not made to evidence, waived. Ibid. 

. Writing applied to its subject by parol. bid. 

. Garnishment record admissible to show notice of pendency 

of suit to purchaser from debtor. Smith vs. Weliborn, 799. 

. Fraudulent conveyance against creditors, on issue of, transfer 

cf all property to two sons and transactions among them 
shown. Ibid. 

. Res gestx, svyings of one taker of property in presence of others 

is. Ibid. 

. Advice of counsel, when irrelevant. Ibid. 

. Possession in defendant.in fl. fa. admitted by claimant to get 

conclusion, not disproved. Ibid. 

. Confessions, though obtained by promises or threats, leading 

to discovery of facts, admitted with facts found. Jones vs. 

State, &25. 

. Prosecutor, who is, not shown by parol. Harrell vs. State, 842. 

. Character, hearing letter read said to have come from former 

owner of defendant, not sufficient basis for testimony as to. 

Ibid. 
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~————_ 


66. Objected to when first offered, but not when offered azain un- 
der new facts, admission noterror. Bailey & Co. vs. Ogden 
et al., 874. 

67. Comments of counsel on rejected testimony properly stopped. 
Ibid. 


See New Triai, 6-8, 13, 14,18; Practice in Supreme Court, 20. 


EXECUTIONS. 
1. Formal attestation of fi. fa. by judge disqualified totry case, not 
make invalid. Drawdy vs. Littlefield, 215. 
. Second ji. fa. ordered issued, to conform to judgment, by dis- 
qualified judge, not make invalid. bid. 
. Term when judgment rendered, not necessary to state in ji. fa. 
Ibid. 
. Tax fi. fas. of state and county stand like fi. fas., on judgments 
as to sale; aliter of city tax fi. fas. Byars et al. vs. Curry et 
al., 515. 
‘* To any lawful officer,’’ direction in state and county tax fi. 
fa., effect. Ibid. 
. Record in county of defendant’s residence, not necessary as to 
decree enforcing charge in willon land. Whittle et al. vs. 
Tarver, trustee, §18. 


. Usees in judgment, fi. fa. may issue directly in name of. Ibid. 


See Levy and Sale 
FACTORS. 


1. Remittances to principal must be in usual mode; if missent and 
lost on way, loss falls on factor. Yon vs. Blanchard, sung. 
pt»r., 519. 

2. Course of dealings considered on question of application of pay- 
ments. Hatcher & Baldwin vs. Comer & Co., 729. 


FALSE IMPRISONMENT. See Malicious Prosecution. 
FENCE. See Taz, 1. 


FORCIBLE ENTRY AND DETAINER. See Certiorari, 8; Jury 
and Jurors, 10. 


FORGERY. See Criminal Law, 2-4, 11; Deeds, 13-14, 19-21. 


FBAUD. 


1, Equity has jarisdiction in cases of. Orton et al. vs. Madden et 
al., 83. 


, 
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. Presumed more readily inequity than at law. Ibid. 

. Disability of cestui que trust not author ze keeping purchase 

money and also repudiating sale. Harris, trustee, et al. vs. 

Collins, 97. 

. Of agent estops cestui que trust. Ibid. 

. Sale of stock, prima facie case of fraud as to value, what makes. 

Comer vs. Granniss, 277. 

. Excessive price paid above market value, not alone make fraud. 
Ibid. 

Notice of fraud in title, facts sufficient to put mortgagee on. 
Vaughn vs. Howard, 285. 

. Alteration in contract, without fraud, does not avoid. Zowry 

vs. McLain et al., 372. 

. Peculiarly a question for the jury. Hickson vs. Bryan, adm’r, 

et al., 392, 

- Insolvency and intention not to pay concealed, avoids sale. 
Johnson & Co. vs. O’ Donnell & Burke ct al., 453. 

Actual and constructive defined and effect on contracts, charged, 
facis warranting. Hoffer vs. Gladden, sh’ ff, «t al., 532. 

. Mortgage re-executed and paper pasted over first attestation, 

considered, on issue of fraud. bid. 

. Insolvent selling or mortgaging entire property, is badge of. 

Ibid. 

. Unusual methods of business as badge of. bid. 


. Failure to produce testimony as badge of. Ibid. 


. Concealment is badge of. bid. 

. Same: Record not showing blur or alteration, not relieve fraud 
resulting from concealment. Ibid. 

. Creditors, who may set up fraud. Ibid. 

. Conveyances fraudulent against creditors. Ibid.; Smith vs: 
Wellborn, 799. 

. Negligence of purchaser in failing to inspect land, prevents re- 
lief on account of false representations. Stone vs. Moore et 
al., 565. 

. Statute of limitations waived and note given to absorb share 
of husband in estate and defeat wife’s alimony, is fraudu- 
lent. Laulins et al. vs. Rawlins, 632. 

. Representations as to amount of land, improvements, ete., 
false, sale rescinded for, when. Leyden vs. Hickman, 684. 

. Rescission must be made on discovery of fraud, to bind surety 
on contract changed by fraud. Burruss vs. Robertson, 689. 
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24. Dower, what frauau.ent conduct will estop widow from taking. 
Knox vs. Higginbotham, 699. 


25. Conveyances of all property of debtor to two sons, transactions 
with both admissible to show fraud. Smith vs. Wellborn, 
799. 


26. Sale pending suit, to avoid payment of recovery, void as to 
debtor ; if purchaser had notice or ground to suspect, void as 
to him. Jbid. . 


27. Administrators, letters dismissory of, set aside for fraud. 
Christian et al. vs. Westbrook et a!., 5352. 


See Bankruptcy, 4, 5. 


GARNISHMENT. 


1, Waiver of exemption of wages, general not good. Green vs. 
Watson, 471. 


See Equity, 30. 
HABERSHAM COUNTY. See County Matters, 1. 


HOMESTEAD. 


1, Year’s support and homestead on same property, sale of by 
widow, with approval of ordinary in 1871, good. Cox vs. 
Cody & Co. et al., 175. 

. Distress warrant not resisted by affidavit of homestead, but by 
claim. Huckaby vs. Brooks, 678. : 

. After death of husband and vesting of title in heirs, homestead 
cannot be set apart out of children’s share; if done, void. 
Madden et al. vs. Jones et al., 680. , 

. Same: Sale of such homestead only carried widow’s interest. 
Ibid. 

Same: Limitation of six months did not apply to suit for chil- 
dren’s interest as heirs. Ibid. 

. Sold under fi. fa. pending application for exemption, purchaser 
takes subject to; trover for, after exemption. Harrell vs. 
Harrell et al., 697. 

Title not changed by homestead, but is incumbrance on use. 
Rutledge «t al. vs. McFarland, 774. 
. After termination, property subject to debts of owner. Ibid. 
- Sell or mortgage land before set apart, owner can. Ibid. 


. Mortgage foreclosed after homestead set apart, but ji. fa. not 
levied till homestead ended. Ibid. 


, 
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. Sale made during continuance of homestead, injunction against 
enforcing, not prevent proceeding on fi. fu. when homestead 
ended. Ibid. 

- Second homestead for second family obtained after termination 
of first. Shore vs. Gastley, sh’ ff, ct al., 8/3. 

. Sale under fi fa. pending application, dispossession enjoined 
after grant of homestead. Ibid. 

. Money borrowed and used to obtain title will subject home- 
stead, though deed to secure loan void for usury. Bugg vs. 
Russell, 837. 


HOMICIDE. See Negligence, 1. 


HUSBAND AND WIFE. 


Sale by wife to husband without order of court, void. Hood 
vs. Perry ct al., 310. 

. Same: Subject to levy against wife, land sold is. Ibid. 

. Accomplice, wife of, competent, if husband not on trial. As- 
kea vs. State, 356. 

. Marriage settlement construed. Wetter etal. ve. United Hyd., 
etc., Co., 540. 

5. Wife-beating. See Criminal Law, 37-38. 

. Wife’s money used to buy land and title taken by husband, 
person making advance to husband with notice, effect. Ruf- 
fin, ex’x, vs. Paris, 653. 

. Wife’s property conveyed to pay or secure husband’s debt, she 
may recover. Ibid. 

. Homicide of husband, criminal negligence, proper charge as to. 
Bain +s. Athens Foundry, etc., Works, 718. 

. Divorce sought cn ground of vulgarity, excesses, etc., general 
character isin issue. DuBose vs. Du Buse, 753. 

. Insurance policy on husband’s life payable to wife is her prop- 
erty and cannot be assigned for husband’s debts. Smith, 
adm’r, vs. Head, 755. 

. Same: Ratification by wife after hnsband’s death, without new 
cousideration, not binding. Ibid. 


See Dower; Alimony. 
IDEM SONANS. See Words and Phrases, 6. 


ILLEGALITY. 
1. Notice not given of making plaintiff’s executrix a party before 
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proceeding, illegality will lie. Meeks, adm’x, vs. Johnson, 
ex’x, 629. 


See Costs, 3; Levy and Sale, 5. 


INDORSEMENT. See Negotiable Instruments, 2-3. 


INJUNCTION. 


1. Necessary parties wanting, injunction not granted. Jones et al. 
vs. Sligh et al., comm’rs, et al., 7. 

2. Increase of business tax by city before end of time for pay- 
ment, thongh tax first laid has been paid, not enjoined. 
Mayor, etc., of Savannah et al. vs. Crawford & Lovell et al, 
35. : 

. Judgment at law, equity slow to enjoin. Saffold vs. Foster, 
adm’r, et al., 233; Union Gold, etc., Co. vs. Chambers et al., 
£90. 

. Pendingexception only to refusal to grant injunction and receiv- 
er as to one defendant, other, as to whom granted, may move 
to dissolve. Howard et al.vs. Lowell Machine Co. et al., 325. 

. Discretion as to changing interlocutory ‘decrees before final 
hearing. Ibid. 

. Discretion as to granting or refusing injunction and receiver. 
Ibid; Knight et al. vs. Knight et al., 386; Ga. Pefe. Rwy. Co. 
vs. Mayor, etc., of Douglasville, 828; Graham vs. Fuller, etc., 
Co. et al., 878. 

. Mere delay in enforcing judgment not require receiver. How- 
ard et al. vs. Lowll Machine Co. et al., 325. 

. Judgment wrongly rendered against surety pending defence by 
principal, enjoined till issue determined. Norris vs. Pollard 
et al., 358. 

. Disqualified, judge of circuit being, application to some other 
judge; not t» judge pro hac vice. Ibid. 

. Malicious obtaining of injunction without probable cause, dam- 
ages resulting, recovery for. Mitchell vs. S. W. R. R., 398. 

. City changing terms of contract as to extending railroad, on 
consideration of which stock transferred, not enjoined. 
Mayor, cte., of Athens-vs. Camak ct al., 429. 

. Discretionary power of city as to managing and disposing of 
property not enjoined by citizens. did. 

. Mining privileges reserved, use of water and ore mill on land 
notenjoined. Hamilton vs. Eden Gold Mng. Co. et al , 447. 

- Railroad illegally run in street and used for private purposes, 
enjoined. Mayor, etc., of Macon et al.vs. Harris, 671 


, 
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1§. Sham arrangement to use street car charter to run steam cars 
for private use, enjoined. bid. 

16. Dispossession from homestead by one who bought subject to 
application for, enjoined. Shore vs. Gastley, sheriff, et al., 
813. 

17. After bridge completed, too late to enjoin building; cannot or- 
der changed at chambers. Ga. Pcfc. Rwy. vs. Mayor, etc., of 
Douglasville, 828. 

18. Indorsee of note for purchase money holding deed in escrow as 
security, suing note to judgment, not enjoined from selling 
because of controversy between vendor and vendee as to 
amount of land. Handy vs. Wilson & Co. et al., 840. 


See Receiver; Equity, 12. 
INSANITY. See Criminal Law, 42-45. 
INSOLVENCY. See Fraud, 10, 13. 


INSURANCE 
1. Wife, policy on life of husband payable to, is her property, and 
not transferable for husband’s debt. Smith, adm’r, vs. Head, 
755. 


INTEREST AND USURY. 


1. Mortgage purged of usury at instance of other creditors in this 
case. Miller et al. vs. Redwine et al., 130. 
2. Security deed void for usury, not foreclosed as equitable mort- 
gage. Broach vs. Smith et al., ex’rs, 159. 
. Same: Equity resorted to by debtor, he must do equity. Sem- 
ble. Ibid. 
. Cash price fixed, and more than legal interest charged on de- 
ferred payments, is usury. Jrwin vs. Mathews, adm’r, 739. 
. Time price higher than price for cash, is not usury. Jbid. 
. Plea of usury insufficient inthis case. Willis vs. Jefferson, 748. 
- Deed to secure debt void for usury; homestead subjected to 
debt, if money used-to obtain title. Bugg vs. Russell, 837. 


JUDGE. 
1, Pro hac vice agreed on, judgment valid, though before 1877. 
Drawdy vs. Littlefield, 215. 
2. Execution attested by regular judge, who was disqualified from 
presiding, not invalid. Ibid. 
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8. Second fi. fa. authorized to issue, soas to conform to judgment, 
is good, though judge disqualified to try case. Ibid. 

4. Pro hac vice judge rendering judgment, not authorized to act on 
subsequent application to enjoin same. Norris vs. Pollard, 
358. \ 

5. Disqualified, jndge of circuit being, application for injunction 
made to judge of some other circuit. Ibid. 

6. Not disqualified as to case, where wife of party (she being re- 
lated to him) dead, and her estate not interested, though her 
husband’s executors made parties after his death. Patterson 
et al. vs Collier et al., ex’rs, 419. 


JUDGMENTS. 
1, For purchase money need not declare special lien, to be en- 
forced under §3654 ofthe Code. Coleman, sh’ ff, et al. vs. Slade 
& Etheridge, 61. 
2. On notes containing attorney’s fees, without jury, in this case. 


Ibid. 

. Process irregular, but amendable, judgment not void. Baker 
et al , adm’rs, vs. Thompson et al., 164. 

. Bankruptcy does not discharge lien of. Jeffries vs. Bartlett, 


ex’r, 230. 

. Exemption in bankruptcy subject to judgment rendered before 
bankrupt act and constitution of 1868. bid. 

. Equity slow to enjoin judgment. Saffold vs. Foster, adm’r, et 
al., 233. 

. Amended to conform to verdict, after execution issued. San- 
ders vs. Williams, 283. 

8. Warrantor bound by judgment in ejectment against warrantee, 
where he is notified and defends. Lord vs. Cannon, 300. 

9. Parties and privies in title bound by. Branch vs. Planters’ L. 
& Svngs. Bk., 342. 

10. Irregular, in trover, admissible as evidence on question of 
possession. Ibid. 

11. Surety in fact, and so known, though signing as maker, judg- 
ment not taken against separately, where joint suit brought 
against him and principal debtor, and pleas filed by latter. 
Norris vs. Pollard et al., 358. 

12. Joint action on note, separate judgments at different terms not 
proper. Ibid. 

13. Void judgment set aside in equity. Ibid. 

14. Motion to dismiss levy is not motion to set aside judgment. 
Krutina vs. Culpepper, agt , 602. 


\ 
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15. Record of fi. fa. in county of defendant’s residence not required 
of decree in rem enforcing charge on land. Whittle et al. vs. 
Tarver, trustee, 818. 


16. For use of certain person, fi. fa. may issue in name of usees. 
Ibid. 


See Process, 3. 


JURISDICTION. 


1. Law and equity having concurrent, which court takes. Young 
et al. vs. Brown, adm’r, 1. 

. Venue of citation for settlement against administrator living 
out of county of administration. Ibid. 

. Sale of property of woman and children, chancellor cannot or- 
der at chambers. Pughsley os. Pughsley, Tarver & Co. et al., 
95. 

. United States circuit court has, of ejectment growing out of 
marshal’s sale of property exempted in bankruptcy. Lord 
vs. Cannon, 300. 

Pending exception only to refusal of injunction as to one de- 
fendant; other, as to whom injunction granted, may move to 
dissolve; jurisdiction not lost. Howard et al. vs. Lowell Ma- 
chine Co. et al., 325. 

. Railroad sued in any county where cause of action arose, 
whether agent there or not. Mitchell vs. S. W. R. R., 398. 

. $100.00 and ten per cent. attorneys’ fees, justice court has no 
jurisdiction in suit on notefor. Searcy, ex’r, vs. Tillman, 504. 

. Same: Appeal and consolidation with case of which there was 
jurisdiction, not confer in such case. Ibid. 

. Same: Arrested, judgment properly, as to cases in which no 
jurisdiction. Ibid. 

. Equitable plea for rescission filed in county where ejectment 
brought. Leyden vs. Hickman, 684.. 

. Special lien of landlord foreclosed where farm lies, if tenant’ 
leaves state. Hupkins vs. Pedrick, 706. 

. Bill of review filed, gives jurisdiction to obtain decree against 
complainant as to subject-matter of case, though there was 
none in original case. Whittle et al. vs. Tarver, trustee, 818. 

. Outside of district, justi-ecannot render judgment. Brahe vs. 
‘Boker & Co., 881. 


See Equity, 17. 
v 75-59 
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JURY AND JURORS. 


1. Impeach verdict, jaror cannot, by stating misnnderstanding of 
question. Coleman, sh’ ff, et al. vs. Slade & “theridyze, 61. 







Over sixty years gran juror being, is not incompetent. Loed 
vs. State, 258; Carter vs. State, 747. 


8. Grand juror not prohibited from serving more than four weeks 
in one year; nor from acting as talesman. bid. 


to 
. 







4. Judges of law and facts, in what sense. Ridenhour vs. Siate, 
882; Danforth vx. State, 614. . 


5 Starving until verdict found, error. Paysioc vs. Shea, 466. . 






6. Strikes in county court, no right of. Memmler vs. State, 576. 






7. Same: Stricken for cause shown or by putting on voire dire, in 
county court. Ibid. 







8. Trivial misunderstanding with party, not disqualify, if without 
bias or prejudice. did. 
9. Indictment returned into court by bailiff of grand jury, suffi- 
cient. Danforth vs. State, 614. 
10. Voire dire, jury put on, in case of forcible entry and detainer. 
Holton vs. Hendley, 847. 
11. Third cousin of prosecutor incompetent. Ledford vs. State, 854. 
12. Ignorance of relationship by defendant till after trial, ground 
for new trial. bid. 
13. Ignorance of relationship, juror stating, not prevent new trial. 
Ibid. 













JUSTICES AND JUSTICE COURTS. 


1. $100 09 and ten per cent attorneys’ fees, note for, no jurisdic- 
tion of suiton, Searcy, ex’x, vs. Tillman, 54. 

2. Appeal and consolidation with other case, cannot confer juris- 
diction. Ibid. 

3. Remark of justice in admitting evidence not cause new trial. 

a Burruss vs. Smith & Turner, 710. 

4. Place of holding court and rendering judgment must be in own 
district. Brahe vs. Boker & Co., 881. 

5. Same: Local acts repealéd by constitution. bid. 

6. Jurisdiction over entire city not affected by constitution. Tid. 












See Appeal; Certiorari. 






LACHES. See Equity, 28,'47. 
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LANDLORD AND TENANT. 


. Special lien foreclosed, demand and refusal to pay must be al- 


leged ; aliter of general lien. McDougal vs. Sanders, 140. 


. General lien, proceeding was to foreclose in this case. Ibid. 


3. General cr special lien, option as to which enforced, or both to- 


gether. Ibid. 


. Part of crop to pay rent, actually delivered, is not subject to 


prior judgment against tenant. Durdin vs. Hill, 228. 


. Pick cotton on rented land, landlord has no right to, even 


though wasting. Wadley, survng. ptnr., vs. Williams, 272. 


. Renter and cropper, distinction between, as to right of landlord 


to control crop. Ibid. 


. Damages recoverable for failure of landlord or lessor to keep 


premises in repair. Stewart vs. Lanier House Co., 582. 


. Lien for supplies foreclosed, purchaser of crop with notice can- 


not set up that contract was not one of rent but of sale, and 
there was concealed usury. Benson vs. Gottheimer, 642. 


. Usury not set up by person who took place of tenant in con- 


tract, forconsideration. Ibid. 


. Assignable, lien for supplies is, even before supplies furnished. 


11. 


12. 


13. 
14. 


Ibid. 

Special lien of landlord takes precedence of attachment issued 
in September. Hupkins vs. Pedrick, 706. 

Left state, tenant having, jurisdiction in county where farm is. 
Ibid. 

Same: Demand unnecessary when tenant leaves state. Jbid. 

Pay mortgage debt of cropper, agreement not to litigate is con- 
sideration for promise by landlord. Burruss vs. Smith & 
Turner, 710. 

Dispossess tenant, affidavit to, sufficient in this case. Hitch et 
al. ts. Frasver, 880. 


See Water Courses, 2; Equity, 36, 37. 


LARCENY. See Criminal Law, 21, 30. 


LAWS. See Zuilrvads, 2; Sales, 7 


LEASE. 


1. 


Contract in this case created lease, not partnership or agency. 
Nat’l Bk. of Aug. «tal. vs. Bones, survng. partner, 246. 


2. Lessors not liable for debt of lessee. Jbid. 
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3. Written, how rescinded by parol. Jbid. 


4. Damages recoverable by failure of lessor to repair: Stewart vs. 
Lanier House Co., 582. 


LEGACY. See Wills; Administrators and Executors, 3; Estates, 11, 


LEVY AND SALE. 


1. Countv tax fi. fa., sale under not void for irregularity in adver- 
tisement. Norris et al., gdns., etc., vs. Davis, 169. 


. Excessive levy and incomplete description avoid sale. Jbid. 


. Rent payable in part of crop actually delivered not subject to 
prior judgment against tenant. Durdin vs. Hill, 228. 


. Advertisement alleged insufficient, should be showa. Jeffries 
vs. Bartlett, ex’r, 230. 


. Advertisement, errors in not ground for illegality. Semble. 
Ibid. 


. Excessive, levy not inthis case. Saffold vs. Foster, adm’r, et al., 
233. 

- Parcels, land levied on in, so as to sell what may be necessary, 
not enjoined as excessive. Ibid. 


. Growing crops, no injury in this case from failing to describe. 
Ibid. 


. Advertisement should note growing crops. bid. 


. Wife’s sale to husband, without order of court, void, her cred- 
’ jtors may subject property. Hoéd vs. Perry et al., 310. 


. ‘No. 110 of originally Habersham, ‘now Rabun county,”’’ suffi- 
cient description in levy. Thomas vs. Dock ins, adm’r, 347. 

. Mistake in advertisement and deed, corrected in equity. Ibid. 

. Remainder vested, subject to be divested, subject tolevy. Luf- 
burrow vs. Koch, 448. 

. Bond for title given and part of price paid, vendor has leviable 
interest. Brown, adm’r, vs Hardee, survivor, 457. 

. Tax sale or municipal taxes, stricti juris. Byars etal. vs. 
Curry etal., 515. 

. Tax fi. fus. for state and county, on same footing with execu- 
tions based on judgments, as to sale. Ibid. 

. Certain personalty and all other goods in a certain house, tony 
on, sufficient. Hart vs. Thomas & Co., 529. 

. Homestead, fi. fa. not levied pending, but may be after its term- 
ination. Rutledge et al. vs. McFarland, 774. 
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LIBEL. 
1, Affidavit charging perjury, made to obtain warrant, does not 


furnish basis for libel suit. Francis et al. vs. Wood et al., 
648. 


LICENSE. See Railroads, 22. 


LIENS. 


1. Purchase money, claim of first lien for, bond for title having 
been made, judgment obtained, deed filed and levy made, 
these facts may be proved aliunde, and need not be set out in 
pleadings or judgment. Coleman, sh’ff,et al. vs. Slade & 
Etheridge, 61. 

. Special of landlord, demand and refusal to pay alleged; aliter 
of general lien. McDougal vs. Sanders, 140. 

. General of landlord, proceeding was to foreclose in this case. 
Ibid. 

. General or special of landlord, option as to foreclosure. Ibid. 

. Vendor’s for unpaid purchase money, abolished. Broach vs. 
Smith et al., ex’rs, 159. 

. For supplies is assignable even before supplies furnished. 
Benson vs. Gottheimer, 642. 

. Special, of landlord, takes precedence of attachment issued in 
September. Hopkins vs. Pedrick, 706. 

. Left state, tenant having, demand unnecessary. Ibid. 

. Same: Jurisdiction where farm is. Ibid. 


See Mortgages; Attorney and Client. 


LIMITATIONS, STATUTE OF. 


1. Executory trustee, statute not run in favor of against usee until 
adverse possession and notice. McCallam, adm’x, vs. Cars- 
well, 25. ° 

2. Policy assigned absolutely to pay debt, permission to pay and 
take re-assignment not prevent bar of statute. Ibid. 

3. Offense named in indictment, not minor offense of which con- 
victed, statute applies to. Wall vs. Stute, 474. 

4. Motion to dismiss levy of attachment is not motion to set 
aside judgtnent, and need not be in three years. Krutina 
vs. Culpepper, agt., 602. 

5. Partnership sued, nonsuit granted, renewal in six months 
against one partner not prevent bar. Ford vs. Clurk, adin’r, 
612. 
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6. Waived for fraudulent purpose of defeating alimony, not valid. 
Rawlins et al. vs. Rawlins, 633. 


7. Homestead void as to children who took as heirs, six months’ 
limitation not apply to them. Madden et al. vs. Jones et al., 
680. 


& Act of 1869; beneficiaries of trust barred as to devastavit when. 
Downs et al. vs. Harris, 834. 


9. Fraud preventing bar is moral fraud. bid. 


10. Minor distributee of estate having guardian when administra- 
tors discharged, not barred from suing within five years 
after majority. Christian et al. vs. Westbrook et al., 852. 


LIQUOR. See Criminal Law, 15-18. 
MALICIOUS ARREST. See Malicious Prosecution. 
MALICIOUS PROSECUTION. 


1. \ctions for not favored. Henderson vs. Francis et al., 178. 
2. Probable cause defeats action. Ibid. 
8. Actionable; but mixed with libel based on affidavit to obtain 


warrant, recovery on all, wrong. Francis et al. vs. Wood 
et al., 648. 


See Malicious Suit. 


MALICIOUS SUIT. 
1. Malice and want of probable cause must be shown; if not, 
nonsuit proper. Wilcox vs. McKenzie, 73. 


. Railroad suing out injunction to restrain re-building of dam 
built under parol license, liable for damage caused. Mitch- 
ell vs. S. W. R. R., 398. 


. Injunction issued by chancellor not prevent suit for obtaining. 
Ibid. 


. Arrest of person, atiachment of property, oy special damage 
necessary to maintain suit. Ibid. 


See Malicious Prosecution. 
MALPRACTICE IN OFFICE. See Criminal Law, 23. 


MANDAMUS. 


1,, County line presented by grand jury as in dispute, and ordin- 
ary of adjoining county notified, compelled to direct sur- 
veyor to make survey. Dickson, ord’y, vs. Hill, ord’y, 369. 


See Practice in Supreme Court, 13. 
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MASTER AND SERVANT. 


1. 


Co-employés on railroad, who are. Woodruff vs. Ala. Grt. So. 
R.R., 47. 


. Enticing away servant, damages for. Smith vs. Goodman, Hou- 


ell & Co., 198. 


3. Employment as convict guard not ended by contract with oth- 


ers as to use of convicts, without notice toemployé. M. & 
N. G. R. R. vs. Hilburn, 379. 


. Foreman getting on spree, neglecting business and carrying 


other employés with him, discharge or reprimand gives no 
right to recover. Physioc vs. Shea, 466. 


. Wrong accounts and appropriating money, as recoupment 


against suit for wages. Falkner vs. Behr, 671. 


3. Same: General character put in-issue by such plea. Ibid. 


. Fellow-servants, who are not, though under same master. 


Bain vs. Athens Foundry, etc., Works, 718. 


. Homicide of servant, criminal negligence, proper charge as to. 


Ibid. 


See Partnership, 1. 


MINES AND MINING. See Injunction, .13. 


MINORS. See Service, 5; Limitations, Statute of, 10; Trusts, 25. 


MONEY RULE. See Practice in Superior Court, 4. 


MORTGAGES. 


1. 


2. 
3. 


Power of trustee to mortgage under power of sale in will. 
Miller vs. Redwine et al., 130. 


Conditional sale unrecorded, effect of. bid. 

Usury, mortgage purged of at instance of creditors in this case. 
Ibid. 

Fraud in re-executing and pasting paper over first attestation, 
left to jury. Hoffer vs. Gladden, sh’ ff, et al., 534. 


. Record not showing alteration or blur, not relieve of effect of 


concealment. bid. 


}. Insolvent mortgaging entire property pending suit, is badge of 


fraud. Ibid. 


. For Confederate debt, large part paid, proceeding being for en- 


tire amount in currency, defence is good. Meeks, adm’s, vs. 
Johnson, ex’x, 629. 


. Service of foreclosure must be personal. Ibid. 
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9. 


10. 


11. 


12. 
13. 


14. 
15. 


16. 


17. 


INDEX. 


Party to foreclosure, representative of mortgagee must be made, 
though proceeding in his name for use of another. Ibid. 
Record to give notice, what necessary in Alabama. Hunt vs. 
Bowen, 662. 

Recorded in county where property is, mortgage by non-resident 
on property here must be, or loses lien against others. bid. 

Description and identity of property are for jury. bid. 

Bond required where counter-affidavit to foreclosure of chattel 
mortgage made. Brantley vs. Baker, 676. 

Same: Condition of bond, what should be. did. 

Consideration of promise to pay debt of cropper, mortgage 
forming, admissible. Burruss vs. Smith & Turner, 710. 

Power to take possession and sell is not exclusive of right to 
foreclose; remedy is cumulative. Willis vs. Jefferson, 743. 

Homestead set apart after mortgage given, mortgage may be 
foreclosed, but fi. fu. not levied till homestead ended. Rut- 
ledge et al. vs. McFarland, 774. 


MUNICIPAL CORPORATIONS. 


1. 


Tax on business may be increased before time for collection 
expires, though tax first laid has been paid. Mayor, etc., of 
Savannah vs. Crawford & Lovell et al , 35. 


. Sewer discharging filth on land maintained, damages for. 


Smith vs. City of Atlanta, 110. 


. Streets, liability for defect in. Bellamy vs. City of Atlanta, 


147 ; Massey vs. Mayor, etc., of Columbus, 658. (See No. 9 be- 
low.) 


. Notice to city of defect in sidewalk, what gives. Ibid. 
. Dispose of and manage city property, mayor and council of 


Athens have discretionary power to, and equity will not in- 
terfere with, ifin good faith. Mayor, etc., of Athens vs. Camak 
et al., 429. 


. Same: Railroad stock transferred on consideration of extend- 


ing road ; terms of contract changed ; equity will not enjoin, 
on bill by citizens. bid. 


. Subseription to railroad stock, contract was not in this case. 


Ibid. 


. Debt, contract to substitute one consideration for another was 


not creation of. Ibid. 


. Street, defect in, if person could have avoided injury from by 


ordinary care, no recovery. Mussey vs. Mayor, etc., of Colum- 
bus, 658. 


, 
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10. Railroad illegally run in street and used for private purposes, 
enjoined, and damages given abutting property owner. 
Mayor, etc., of Macon et al. vs. Harris, 761. 

11. Sham arrangement to use street car charter for steam cars for 
private use enjoined. bid. 

12. Railroad crossing streets in city, general law applies to. Cen- 
tral R. R. vs. Russell, 810. 

13. Same: Regulation of speed by city, power of, effect 0:1 general 
law. bid 


NEGLIGENCE. 
1. Criminal negligence, in suit for homicide of husband, proper 
charge as to. Bain vs. Athens Foundry, etc., Works, 719. 
2. Fellow-servants, who are not. Ibid. 
3. Contributory, no evidence, no charge as to given. Ibid. 


See Railroads; Nonsuit, 1; Municipal Corporations, 3, 9. 


NEGOTIABLE INSTRUMENTS. 


1. Conditional acceptance taken without consent of drawer, re- 
leases him. Gibson vs. Smith, 33. 
. * Ag’t,”’? drawer adding to signature, liable. individually to in- 
dorsee, on refusal of acceptance. Bedell vs. Scarlett, 56. 
- Same: Agency and knowledge by payee and indorsee not 
shown by parol in defence to suit on draft. bid. 
. Time for payment of draft not specified, not due until presenta- 
tion and acceptance. Ibid. 
5. Bona fide holder for value, holder is presumed to be. Ibid. 
6. Bona fide holder, what defences set up against. Ibid. 


NEW TRIAL. 


1. Bill of review and motion for new trial compared. Brower vs. 
Cothran ct al., 9. 

2. Discretion as to grant or refusal on conflicting evidence. Cole- 
man, sh’ ff, et al. vs. Slade & Etheridge, 61; Wadley, sung. 
ptnr., vs. Williams, 272; Singer Mfg. Co. vs. Lancaster et al., 
28); Central R. R. vs. Freeman, 331; Irvin vs. Mathews, adm’r, 
739; Mayor, etc., of Mac. et al. vs. Harris, 761; Brodnaz et al. 
vs. Carr, 849; Christian et al. vs. Westbrook et al., 852; Tufts 
ts. Cheatham, 865; Tanner vs. Chapman 871; Brinson vs. State, 
882; Swint, adm’r, vs. Central R. R. et al. (first grant not 
closely scanned), 888; Col/ins et al, vs. Willcox et al., adm’rs, 
889; Wi:con va. Williams et al., 888; Graham vs. Eastman, 889; 
Cureton vs. Ketcherside & Brown, 890. 
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. Errors in decree no ground for new trial. Coleman, sh’ ff, et al. 
ts. Slad: & Etheridge, 61. 

. Extraordinary motion must show, ground for making. East 
Tenn., Va. & Ga. R. R. v8. Whitlock, 77. 

. Vacation, motion not made in, although term ended by absence 
of judge, without consent of counsel. Ibid. 

. Brief of evidence, interrogatories not omitted by agreement and 
copied in record without identification. Ga. R. R. va. Mitchell, 
144. : 

. Brief cf evidence, time fixed for filing, judge absent and motion 
continued to next term, brief then approved; motion not 
dismissed. Thomas vs. Dockins, adm’r, 347. 

. Evidence, brief of, is part of record where motion for new trial 
made. Searcy, ex’x, vs. Tillman, 504; Ruffin, ex’x, 08. Paris, 
653. 

. Certifving grounds of motion qualified by reference to general 
charge, bad praetice. Maynaril & Son vs. Ponder, 664. 

. ‘‘Rather weak, ’ that judge thinks evidence is, not require new 
trial after second verdict. Christian etal. ts. Westbrook et al., 
852. 

Disapproval of ground, statement of judge amounting to. Mayor 
etc., of Macon et ul. vs. Harris, 761. 

. Extraordinary motion, that case tried shortly before adjourn- 
ment of court, no ground for, when. Benning vs. Barlow et 
al., 870. am 

. Briei of evidence, filing and approval sufficient, under peculiar 
order in these cases. Hicks ts. Brantley, 884; Page vs. Black- 
sheir, 886. 

. Approval, agreement not substituted for. Ibid. 

. Mutnal obligation as to correcting brief, under this order. Ibid. 

. Thirty days’ for filing, how calculated. Ibid. 

. Amendment, whether court can impose terms as to. Ibid. 

. Brief of evidence to be filed in thirty days, ‘‘ subject to approval,’’ 
means what. Jandle vs. Stone & Co., 887. 

. Newly discovered evidence as ground of. See Evidence, 12. 


See Charye cf Court, 3. 


NONSUIT. 


1. Not granted where evidence and law leave doubt as to liability 
in damage case, especially where questions of negligence in- 
volved. Woodruff vs. Ala. Gr'. So. R. R., 47; Fraser vs. 
Charleston & Sav’h Rwy , 222; Ferguson vs. Col. & R. Rwy., 
637. 
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2. Malicious suit, on action fer, malice and want of probable 
cause not shown, nonsuit proper. Wilcox vs. McKenzie, 73. 

3. Wrong in this case. Smith vs. City of Atlanta, 110; Mitchell 
vs. S. W. R. R., 398. 

4. Promissory notes made by agent of corporation sued on, 
charter and agent’s authority shows want of power, non- 
suit proper. Dobbins vs. Etowah Mfg., etc., Co., 238. 


5. Inevitable injury, and care could not prevent, plaintiff showiag, 
nonsuit proper. Jemison vs. S. W. R. R., 444. 


NOTICE. 
1. To agent of possession and improvements, is notice to principal, 
Harris, trustee, et al. vs. Collins, 97. 


2. Agent’s knowledge of illegal arrangement between himself 
and another to avoid rule of. principal, dots not bind latter. 
Suv’h Bk. & Trust Co. vs. Hartridge, 149, 


3. To city, of defect in sidewalk. Bellamy vs. City of Atlanta, 167. 


4. Fraud in title, facts sufficient to put mortgagee on notice of. 
Vaughn re. Howard, 285. 


Inquiry, putting on, is notice of what would be developed 
by. Ibid. 
. Employé, notice of change in persons controlling necessary, in 
order to terminate contract. M. & N. G. R. R. vs. Hilburn, 
379. 


. Of making parties after death of plaintiff, necessary before 
proceeding to judgment. Meeks, 1dm’zx, vs. Johnson, ex'x, 629. 


8. Record of mortgage as giving. Hunt vs. Bowen, 662. 


. Lis pendens, as notice to'purchaser from debtor. Smith vs. 
Wellborn, 79¥. 


. Lis pendens,as neticeto purchaser.generally. Weems et al. vs. 
Harrold, Johnson & Co. et al., 866. 


. Record of will under which one’s grantor took title is notice 
to grantee of charge imposed by will. Whittle et al. vs. Tar- 
ver, trustee, 818. 


NUISANCE. 


Sewer discharging filth on land, maintained by city, is. Smith vs. 
City of Atlanta, 110. 


OFFICERS. See Physicians; Evidence, 1, 53; Criminal Law, 52, 54. 
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ORDINARY. 


1. Presumption in favor of as to acts in fence election. Seymour et 
al. vs. Almond, ord’y, 112. 


See Elections. 


PARTIES. 


1. Injunction not granted without necessary parties. Jones et al. 

ts. Sligh et al., comm’rs, et al., 7. 
In Supreme Court, only those served in case below necessary. 

Searcy, ex’x, vs. Tillman, 504. 

8. Misjoinder is matter for dilatory plea at first term. Maynard 
& Son vs. Ponder, 664. 

4. To bill against illegal use of. streets for steam cars. Mayor, 
etc., of Macon et al. vs. Harris, 761. 


PARTNERSHIP. 


1. Clerk employed by individual entering service of firm when 
formed, ends first contract. Anderson vs. Freeman, 93. 

. Service on both members inferred after judgment, lapse of fif- 
teen years, loss of papers, etc. Drawdy vs. Littlefield, 215. 

. Lease, not partnership, contract made in this case. Nat’! Bk. 
of Aug. ci al. vs Bones, svng. ptnr., 246. 

. Buying out business and assuming liabilities, privity of plain- 
tiff must be shown, to sue purchaser on note of vendors. 
Pfeiffer & Co. vs. Hunt, 513. 

. Railroad without power to form partnership sued with natural 
person as partners, demurrable. Ledsinger vs. Central Line 
Steamers, 567. 

. Same: Amended by alleging joint tort feasors, cannot be. Jbid. 

. Renewal of action against one partner within six months after 
nonsuit in case against firm, not prevent bar of limitation. 
Fuid vs. Clark, adm’r, 612. 

. Verdict against one partner, where suit against firm, sustained. 
Maynard & Son vs. Ponder, 664. 

. Joint ownership and interest in profits makes partnership. 
Cump vs. Montgomery, 795. 

. Dissolved, creditors accepting individual drafts of one partner, 
other discharged. Louderback, Gilbert & Co. vs. Lilly & Wood, 
855 ; 


PAYMENT. See Debtor and Creditor, 1, 6, 9; Principal and Agent, 
21. 


, 
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PHYSICIANS. 


1. Register, failing to, because clerk had no book, may récover 
fees for services before registering. Parish vs. Foss, 439. 


PILOTAGE. 


1. Refusal of services of pilot to bring vessel into port and also 
carry it out, he may recover for services both ways. Wright 
vs. Lake, 219. 


2. Public policy, pilotage acts founded on. Ibid. 


PLEADINGS. 


1. Pleas considered together, when connected, and verdict based 
on leading fact in one, sustained. Academy of Music vs. 
Flanders Bros., 14. 

2. Variance between bill and proof complete, dismissed. McCal- 
lam, adm’x, vs. Carswell, 2d. 

8. Purchase money lien under Code, §3654, not necessary to de- 
clare on and get special judgment, in order to enforce. Cole- 
man, sh’ ff, et al. vs. Slade & Etheridge, 61. 

4. Breach or abuse of trust is not matter ex delicto in reply to suit 
for services. Dalton vs. Drake, ex’r, 115. 

5. Amplification of general issue, plea was in this case. Zbid. 

6. Several pleas, not stated on which verdict based, point should 
be made at time. Ibid. 

7. Same: Verdict construed reasonably as to plea on which found. 
Ibid. 

8. Justification, what is plea of. Henderson vs. Francis et al., 
178. 

9. Misjoinder, where four notes sued on by P., Bro. & Co. for use 
of P., two of notes payable to P., Bro. & Co. and two to P., 
none endorsed. Norris vs. Pollard et al., 358 

10, Looseness of declaration. amendable, not demurred to, cured. 
Dobbins vs. Pyrolusite Manganese Co., 450. 

11. Indebitatus assumpsit, where written contract complied with, 
and only payment of money is to be made. Ibid. 

12. Same: Contract is evidence of debt. bid. 

13. Non est factum, when pleaded. Searcy, ex’x, vs. Tillman, 504. 

14, Non est factum as amendment to other pleas. Ibid. 

15. Misrepresentationsas to land bought, in suit for purchase mon- 
ey, what is proper plea. Stone vs. Moore et al., 565. 

16. Burden of establishing affirmative plea (recoupment) rests on 
party setting up. Falkner vs. Behr, 671. 
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17. General character put in issue by plea of recoupment for keep- 
ing wrong accounts and appropriating funds. Ibid. 


POLICE. See Criminal Law, 52, 54. 
POSSESSION. See Prescription, 2, 3. 
POWERS. See Trusts and Trustees, 8, 9; Corporations, 8-9. 


PRACTICE IN SUPERIOR COURT. 


1. Verdict not directed by court, except when. Walker vs. Vale 
Royal Mfg. Co., 29. 

2. Special issues submitted to jury, what sufficient. Coleman, sh’ ff, 
et al. vs. Slade & Etheridge, 61; Ruffin, ex’x, vs. Paris, 653; 
Mayor, etc., of Macon et al. vs. Harris, 761. 

3. Judgment without jury on notes containing attorneys’ fees, in 
this case. Ibid. 

4. Money rule is equitable proceeding, and irregularities should 
not defeat equitable results. Ibid. 

5. Absence of judge for more than two days, except for unavoid- 
able cause, adjourns court, and clerk cannot adjourn over. 
East Tenn., Va. & Ga. R. R. vs. Whitlock, 77. 

6. Open and conclude argument, what plea of justification gives 
right to. Henderson vs. Francis ct al., 178. 

7. Question reluctant witness, proper for judge to. Varnedoe vs. 
State, 181. 

8. Damages for delaying judgment by bringing up refusal of in- 
junction. Saffold vs. Foster, adm’r, et al., 233. 

9. Agreed statement of facts, on which case submitted, not opened 
to insert new facts by one side. Branch vs. Planters’ Loan 
& Savings Bank, 342. 

. Agreement to use records in lieu of deeds not estop from at- 
tacking deed for furgery. Patterson et al. vs. Collier et al., ex’rs, 
419. 5 

. Jury not to be furnished with refreshments, except at their 
own expense, error to announce. Physioc vs. Shea, 466. 

2. Attorneys’ fees, issue as to, how submitted by agreement. 
Cothran vs. Brower et al., 494. 

- Ruling as to admission of evidence on exception to auditor’ « 
report and case remanded to him, may be changed on excep- 
tion to second report. Langford vs. Comm’rs of Wilkinson 
Co., 502. 

- Indictment brought into court by bailiff of grand jury, suffi- 
cient. Danforth vs. State, 614. 


, 
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15. insanity, issue as to how tried. Ibid. 

16. Re-opening case for testimony after testimony closed, is matter 
of discretion. Davis & Hatcher vs. Central Railroad et al., 
645; Mayor, etc , of Maconet al. vs. Harris, 761. 

17. Libel, count on, giving no ground for recovery, not submitted 
to jury along with good counts, though no demurrer. Fran- 
cis et al. vs. Wood et al., 648. 

. Amendment made by justice to answer to certiorari without 
objection, not stricken at next term. Burruss vs. Smith & 
Turner, 710. 

- Verdict directed, where no dispute as to facts and only notes 
sued on introduced. Hooks rs. Frick & Co., 7165. 

. Argument not allowed, where no conflict of testimony. Jbid. 

- Special plea to indictment stricken, case should proceed. Car- 
ter vs. State, 747. 

. Stenographer’s notes brought up in record, bad practice. 
Singer Mfg. Co. vs. Lancaster et al., 280; Mayor, etc., of Ma- 
con et al. vs. Harris, 761. 

. Argument on special issue submitted should be asked, if de- 
sired. Jbid., 761. . 


See New Trial; Equity, 22, 24. 


PRACTICE IN SUPREME COURT. 


1. Brief of evidence, interrogatories not omitted by agreement and 
copied in record without identification. Ga. R. R. vs. 
Mitchell, 144. ome 

. Objection to evidence made below only considered. Coz vs. 
Cody & Co. et al., 175. (See No. 24 below.) 

. Error without injury not cause reversal. Henderson vs. Francis 
et al., 178; DuBose vs. DuBose, 753. 

. Obiter dictum is not authority elsewhere. Broach vs. Smith et 
al., ex’rs, 159; Wright vs. Lake, 219. 

5. Certify bill of exceptions, clerk failing to, may ordinarily be 
withdrawn and returned for certificate. Wing vs. Harris, 
236 

. Obliterating entry of filing and making new entry works. dis- 
missal. Ibid. ' 

. Service of bill of exceptions by sheriff after filing, good. bid. 

. Filing obliterated, service of copy of altered paper not good. 
Ibid. 

. Stenographer’s notes brought up in record, bad practice. 
Singer Mfg. Co. vs. Lancaster et al., 280. (See No. 31 be- 
low.) 
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End, not protract litigation, policy is to. Lord vs. Cannon, 
800. 


Correcting bill of exceptions by note appended to certificate, 
dismissal results. Preetorius vs. Barnes, 313. 


- Incorrect, bill of exceptions as presented being, proper practice 
stated. Ibi. 


. Mandamus nisi against judge refusing to sign bill of exceptions. 
Ibid. 


. Court below cannot generally act on case after exception to this 
court ; aliter, where injunction refused as to one and granted 
as to other, and exception as to first only. Howard et al. vs. 
Lowell Machine Co. ct al., 325. 


. Vague and general exceptions bad. Central R. R. vs. Freeman, 
331. 


. Directions given to court below. Norris vs. Pollard et al., 358. 


- Decision of full bench binds till reversed. Ridenhour vs. State, 
* 382. 

. Conflicting rulings on same question. did. 

. Reference to master in chancery suggested. Hickson vs. Bryan, 
adm’, et al., 392. 

. Evidence, how brought up, where motion for new trial. Searcy, 
ex’x, vs. Tillman, 504; Ruffin, ex’x, vs. Paris, 652. 

. Term to which case returnable, ten days allowed for making 
out record, in determining. bid. 

. Party not served below need not be served with bill of excep- 
tions. Ibid. 

. Filing not entered on bill of exceptions, defect curable how. 
Ibid. 

. Ground of objection to evidence, must appear. Hoffer vs. Glad- 
den, sh’ ff, et al., 532. (See No. 2 above.) 


25. hight judgment, though on wrong reason, affirmed. Memmler 


vs State, 576. 

. Legislation suggested. Danforth vs. State, 614. 

One of parties losing case may except without joining others 
with him. Ruffin, ex’x, vs. Paris, 653. 

. Burden of showing error is on party alleging it. Hopkins vs. 

Pedrick, 706. (See No. 82 below.) 


29. Questions not decided below not decided here. Col. & W. Rwy. 


ts. Flournoy & Epping, 745. 
. Submission to judge, without reserving right of exception, can 
losing party except? Quzre? Ibid. 
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81. Stenographer’s notes not looked to, to verify grounds of motion 
for new trial. Mayor, etc , of Macon et al. vs. Harris, 761. (See 
No. 9 above.) 

82. Assignment of error, what sufficient. Suttles et al. vs. Smith, 
adm’r, 831. (See No. 15 above.) 

33. Disputed facts, Supreme Court has no power to review or settle, 
no error of law being assigned. Brodnaz et al. vs. Carr, 849. 

34. Prematurely brought up, case is, where demurrer sustained as 
to part of billonly. Bass vs. Bass, 883. 

35. Consent to dismissal of bill, if demurrer as to part sustained, 
effect. Ibid. 

36. Exceptions pendente lite allowed filed, where case prematurely 
brought up, under special facts. bid. 

37. Damages for frivolous exception refused. Cureton vs. Ketch- 
erside & Brown, for use, 890 


PRESCRIPTION. 


1. Against co-tenant does not begin until when. Morris et al., 
gdns., etc., vs. Davis, 169. 

. Adverse, possession under bond for title without payment, is 
not, against vendors. Allen vs. Napier et al., ex’rs, 275. 
. Possession, to be adverse, must be in own right. Ibid. 

4. Against minors, not run under sheriff’s deed against adminis- 
trator of father which was void for uncertainty in levy. 
Madden etal. vs. Jones et al., 680. 

. Private way by, how acquired. LEveredge et al. vs. Alexander 
et al., 858. 

6. Private way, consent not prevent prescription in. Ibid. 

7. Private way by prescription, compensation not required for. 
Ibid. 


PRIVITY. See Partnership, 4. 


PRESUMPTIONS. 


1. In favor of ordinary’s acts in fence election. Seymour et al. vs. 
Almond, ord’y, 112. 

2. Against railroad, of negligence, when injury shown. Centra 
R. R. vs. Freeman, 331; Sav., Fla. & W. Rwy. vs. Hoffmayer, 
410; E. T., Va. & Ga. R. R. vs. Culler, 704; Central R. R. vs. 
Russell, 810. 

. In favor of proper proceedings and allegations in court, to base 

judgment on, record being lost. Gibson vs, Patterson, 549. 


vy 75-60 
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PRINCIPAL AND AGENT. 


1. Contract of permanent employment by one not agent, not rat- - 
ified by subsequent agency and temporary employment of 
same person. Walker vs. Vale Royal Manufacturing Co., 29. 

. “ Agt.,”? drawer of negotiable draft signing as, liable individ- 
ually to endorsee, on refusal to accept. Bedell vs. Scarlett, 
56. 

. Same: Agency and knowledge by payee and endorsee, not 
shown by parol, in defence to suit on. Ibid. 

. Sayings of agent after end of agency, inadmissible. Harris, 
trustee, et al. vs. Collins, 97. 

. Cestui que trust estopped by acts of agent. Ibid. 

6. Cashier of bank indirectly borrowing money from it through 
third party, against rule, illegal. Sav’h Bk. & Trust Co. vs. 
Hartridge, 149. 

- Knowledge by cashier of his own illegal act is not notice to 
bank. Ibid. 

. Ratification, holding note and collateral of third party does not 
ratify illegal arrange ment between him and cashier. Ibid. 

. Promissory notes, power in agent to make, not implied from 
power to do whatever he might consider necessary for dis- 
posal or protection of corporation’s property. Dobbins vs. 
Etowah Mfg., etc., Co., 238. 

. Charter requirements must be followed by agent, to bind cor- 
poration by note. Ibid. 

. Lease, not agency, contract in this case created. Nat’l Bk. of 
Aug. et al. vs. Bones, surv’g ptr., 246. 

Agent’s acts bind principal within scope of authority. Byne vs. 
Hatcher, 289. 

. Same: Form in which agent acts immaterial. Ibid. 

. Private instructions not bind third parties dealing with gen- 
eral agent. Ibid. 

. Trespass of agent commanded or assented to by principal, 
binds latter. Ibid. 

. Ratify in part and repudiate in part, principal cannot. Ibid. 

. Alteration in contract reserving title till payment, so as to sub- | 
stitute agent’s name, as such, for principal’s, not material. 
Lowry vs. McLain et al., 372. 

. Title retained by agent, as such, to secure debt, is in principal. 
Ibid. 

. Remittances by factor must be in nsual way; if missent and 
lost on way, loss falls on factor. Yon vs. Blanchard, sur- 
viving partner, 519. 


, 
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20. Acquiescence not changing situation of parties, not binding. 
Ibid. 

21. Paymeut to agent for sale without power to collect notes deliv- 
ered to principal, not good. Hvoks vs. Frick & Co., 715. 


22. Same: Sayings of agent after agency terminated, not shown. 
Ibid. 


See Master and Servant ; Railroads, 11; Bankruptcy, 4-5. 


PRINCIPAL AND SURETY. 


1. Conditional acceptance of draft taken without consent of 
drawer, releases him. Gibson vs. Smith, 33. 
. Non est factum pleaded, error in charging on issue in this case. 
Singer Mfg. Co. vs. Lancaster et al., 280. 


. Judgment not rendered separately against surety pending pleas . 
by principal, on joint suit. Norrisvs. Pollard et ai., 358. 

. Surety’s liability is collateral to and commensurate with that 
of principal. Ibid. 

. Alimony, bond required by chancellor, on bill in aid of appli- 
cation for, defendant being under arrest, is not such duress 
as makes bond invalid. Gibson vs. Patterson, 549. 

. Duress of principal known to surety, can latter set up defence? 
Quere? Ibid. 


. Discharged by contract for extension and giving mortgage. 
Burnap vs. Robertson, 689. 


. Same: Fraud in procuring extension and giving mortgage must 
be set up at once on discovery, or surety released. bid. 


PRIVATE WAYS. See Prescription, 5-7. 
PRIVITY. See Attorney and Client, 6. 


PROCESS. 
1. Not served in time, but served under order at later term, is not 
void. Baker et al., adm’rs, vs. Thompson <t al., 164. 
2. Same: Defect was amendable and cured by judgment. Jbdid. 


3. Copy-process served naming wrong time for appearance term, 
put defendant on ‘notice, and judgment by default not set 
aside. Williams vs. Buchanan & Bro., 789. 


PROHIBITION. 


‘1. Writ issues to court where subject-matter is beyond jurisdic- 
tion, Seymour et al. vs. Almond, ord’y, 112, 
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‘2. Fence election, ordinary not prohibited from counting votes 
and declaring result. Ibid. 


See Costs, 3. 


PROMISSORY NOTES. 

1, Containing provision for attorney’s fees for collection, are un- 
conditional contracts. ' Coleman, sh’ ff, et al. vs. Slade & Eth- 
eridge, 61. 

. Agent of corporation for disposal and protection of property 
has no implied power to make promissory notes. Dobbins vs. 
Etowah Mjq., etc., Co., 238. 

. Alteration in, after signing, substituting agent’s name for prin- 
cipal’s in clause reserving title, is not material. Lowry vs. 
McLain et al., 372. 

. Alteration not with intent to defraud, does not make void. 
Ibid. 

. Consideration, employing and paying attorneys in suit is suffi- 
cient, for promissory note. Glanton, adm’r, vs. Whitaker et 
al., 523. 


. Advancement, that note was given as mere evidence of, when 
shown by parol and when not. Ibid. 


- Payment, note is not until itself paid; except when. Hatcher 
& Baldwin vs. Comer & Co., 728. 


. Entered in account, not change character of debt. bid. 
See Negotiable Instruments. 


PURCHASE MONEY. See Liens, 1; Evidence, 3; Charge of Court, 4. 
RABUN COUNTY. See County Matters, 1; Levy and Sale, 11. 
RAILROAD COMMISSION. See Railroads, 29. 


RAILROADS. 
1. Employé injured, case doubtful, non-suit not granted. Wood- 
ruff vs. Ala. Grt. So. R. R., 47. (See also cath vs. Charleston 
& Sav’h Rwy., 222.) 
2. Foreign state, injury in, what law controls. did. e 
3. Co-employés, whether injured person and party at fault were, 
doubtful ir. this case. Ibid. 


4. Assault and battery by brakeman on passenger, company lia- 
ble for. Atlanta & West Pt. R. R. vs. Condor, 51. 


5. Same: $1,000 as general or éxemplary damages for. Ibid. 


, 
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. Embankment to prevent flooding land, railroad bound to keep 
up, when. Sav’h, Fla. & West. Rwy. vs. Lawton et al., 192. 


. Wood thrown from tender of engine, causing injury, Fraser 
vs. Charleston & Sav’h Rwy., 222. 


. All witnesses to injury should be produced or accounted for, to 
rebut presumption against. Gainesville, Jeff. & So. R. R. vs. 
Wall, 282; Davis & Hatcher vs. Central R. R. et al., 645 
(were accounted for in this case); HZ. 7., Va. & Ga. R. R. 
vs. Culler, 704. 


. Baggage stored while passenger stops for reasonable time be- 
fore starting on another road, railroad is at least bailee for 
hire. Jtome Railroad vs. Wimberly, 316. 


. Same: Baggage lost, gross neglect need not be proved. Jbid. 
. Same: Agent of company undertaking to place trunk in position 
for transportation by second road, principal liable’for negli- 
gence. Ibid. 


Account for baggage, railroad must ;.not sufficient to show good 
baggage room and careful agents. Ibid. 

. Injury must be direct and proximate consequence of negli- 

gence, charge not error. Central R. R. vs. Freeman, 331. 

. Presumption against, when injury from running of train shown. 

Ibid.; Central R. R. vse Russell, 810; Sav., Fla. & W. Rwy. 

vs. Hoffmayer, 410; E. T:, Va. & Ga. R. R. vs. Culler, 704. 


5. Safe track, comfortable cars, sufficient couplings, coupling 


pins, etc., duty of railroad to furnish. Central R. R. vs. 
Freeman, 331. 

. Defective machinery, what diligence in discovering and reme- 
dying defect will excuse road. bid. 

. Settlement pleaded, proper submission asto. Ibid. 

. Stock gaps to keep cattle out of field through which road runs, 
company not bound to keep. Rossignoll, trustee, vs. North- 
eastern R. R., 356. 

. Same: Crops injured by cattle getting into field, no action 
against road. Jbid. 

. Venue in any county where cause of action arose, whether 
agent there or not. Mitchell vs. S. W. R. R., 398. 

. Service on person at depot as agent and second original served 
on president, sufficient. Ibid. - 


2. Malicious suing out of injunction to prevent mill-dam built 


under parol license from being re-built, liable for. bid. 


. Value of goods damaged, parol evidence of, though owner has 
bill showing cost. Sav., Fla. & W. Rwy. vs. Hoffmayer, 411. 


24. Concealed damages, presumption against road as to, where 
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delivery to it in good order shown, and by it in bad order. 
Ibid. 


. Same: Apparent good order as when received, delivery by 
railroad of goods in, not prevent liability. bid. 


26. Subscription by city to stock, contract in this case was not. 


Mayor, etc., of Athens vs. Camak et al., 431. 


27. Dog negligently killed by train, no recovery for. Jemison vs. 


S. W. R. R., 444. 


- No exercise of care could have avoided injury, ptaintiff show- 
ing nonsuit proper. Ibid 

- Reasonable rates, suit for charging more than, should show 
charges more than fixed by railroad commission, or that 
none were fixed. Sorrell & Nall vs. Central R. R., 509. 


30: Partnership with individual, railroad without power to form, 


suit against firm for tort demurrable. . Ledsinger vs. Central 
Line Steamers, 567. : 


. Same: Amended by alleging joint tort feasors, cannot be. Jbid. 


2. Through shipment over several lines, contracting road liable 


to destination. Central R. R. vs. Dwight Mfg. Vo., 609. 

3. Same: Limitation of liability in bill of lading not binding on 
shipper. Ibid. aye’ 

. Res geste of injury, sayings of injurel child are, when. Fer- 

guson vs. Columbus & Rome Rwy., 637. 

. Turn-table, child injured by, recovery for, when. Ibid 


. Train of one road running over track of another, how suit 
brought. Davis & Hatcher vs. Central R. R., 645. 


. Same: Owner of train not liable, owner of road not. Ibid. 


38. Reasonable time, failure to deliver goods in, is for jury. Col. 


& W. Rwy. vs. Flournoy & Epping, 745. 


9. Same: Measure of damages for, whatis. Ibid. 


. Street of city illegally used for running cars, injunction and 
damages granted. Mayor, etc., of Muconet al. vs. Harris, 761. 


. Same: Measure of damages. Jbid. 
Parties proper to such bill. bid. 


. Crossings, laws as to, apply tostreetsin city. Centr R. R. »s, 
Russell, 810. 


. Street crossings, power in city to regulate trains at, cumulative 
of general law. Semble. Ibid. 


. Rounding curves and approaching crossing at rapid speed, 
down grade, shows negligence. Jbid. 


See Municipal Corporations, 5, 6. 





RECEIVER. 


1. Protect property and rights, receiver appointed, when neces- 
sary to. Orton et al. vs. Madden et al., 83. 

- To collect rents from father and others under voluntary deed | 
to daughter, not proper in this case. Crockett vs. Crockett, 
202. 

3. Revoke appointment of receiver, without notice to him, chan- 
cellor may, except when. Howard et al. vs. Lowell Machine 
Co. et al., 325. 

. Discretion as to appointment. Ibid.; Knight et al. vs. Knight 
et al., 387; Graham vs. Fuller, etc., Co., 878. 

. Trust funds and securities left by dead administrator, receiver 
appointed to preserve for beneficiaries. Jbid., 387. 

. Property disconnected from suit found among that in hands of 
receiver, delivered up, on order of judge. bid. 

. Life interest in trust estate subjected to judgment in equity 
and receiver appointed. Cruger et al. vs. Coleman & New- 
som, 695. 

. Same: Life usee dying, money in receiver’s hands paid to 
creditors. Ibid. : 


. Conflicting claims to property, receiver appointed to protect. 
Graham vs. Fuller, etc., Co., 878. 


. Modify order, power of chancellor to. Ibid. 


See Injunction. 


RECORD. See Deeds, 19; Mortgages, 5,10, 11; Sales, 7; Executions, 
6; Notice, 8, 10. 


RECOUPMENT. See Master and Servant, 5. 
REGISTRATION. See Physicians. 
REMAINDERS. See Estates, 1, 2, 4, 6, 8-10. 


RES ADJUDICATA. 


1. By former ruling of the Supreme Court. Sav’h Bk. & Trust 
Co. vs. Hartridge, 149; Crockett vs. Crockett, 202; Comer vs. 
Granniss, 277; Wetter et al. vs. United Hyd. Co., 540. 

. Not by former decision as to questions not involved. Weems 
et al. vs. Harrold, Johnson & Co et al., 866. 
. Injunction against proceedings under fi. fa. pending homestead 


not prevent levy and sale afteritstermination. Rutledge et 
al. vs. McFarland, 774. 
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ROADS AND BRIDGES. See County Matters, 7; Charters, 3; Mu- 
nicipal Corporations, 8, 9, 12, 13; Prescription, 5-7. 


SALES. 


1. Turpentine not included in §1593 of the Code, so as to prevent 
title passing till payment, when sold on cash sale, before 
1885. Roberts vs. Sav’h, Fla. & West. Rwy., 225. 

. Fraud, paying above market value for stock is not, unless mis- 
representation or misplaced confidence. Comer vs. Granniss, 
277. 

. Conditional, which of two was superior title, in this case. 
Branch vs. Planters’ L. & Sav’ngs Bk., 342. 

. Void as administrator’s, may be good as made by agent. Fields 
et al. vs. Carlton et al., 554. 

. Fraudulent representations, rescission for. Leyden vs. Hick- 
man, 684. 

. Time price higher than cash price, is not usury. Jrvin vs. 
Mathews, adm’r, 739. 

. Title reserved till payment, before 1881, contract need not be 
recorded. Bowen vs. Frick & Co., 786. 

. With title reserved till payment, reducing notes to judgment 
is not election to abandon title. bid. 


See Trusts and Trustees, 5, 6,17; Year’s Support, 2-83; Fraud, 
10. 


SERVICE. 

1. Acknowledgment by administrators on application for year’s 
support, though not named in order, sufficient. Cox vs. Cody 
& Co. et al., 175. 

2. Lapse of time, loss of papers after judgment against firm, ser- 
vice on both members inferred. Drawdy vs. Littlefield, 215. 

3. Railroad leased, what service sufficient. Mitchell vs. S. W. R. 
R., 398, 

4. Foreclosure of mortgage, service must be personal. Meeks, 
adm’ x, vs. Johnson, ex’x, 629. 

5. On minors, of petition to sell trust property, before appointing 
guardian ad litem, not nécessary before 1876. Harvey, trus- 
tee, vs. Cubbedge et al., 792. 


See Practice in Supreme Court, 7-8, 22; Process, 3. 


SPECIFIC PERFORMANCE. See Equity, &, 35, 36, 54. 


STABBING. See Criminal Law, 32, 33. 
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STATUTE OF FRAUDS. See Debtor and Creditor, 8; Contracts, 20. 
STATUTE OF LIMITATIONS. See Limitations, Statute of. 
STOCK AND STOCKHOLDERS. See Corporations. 

STREETS AND SIDEWALKS. See Municipal Corporations. 


TAX. 
1. Fence district, tax by county to, is unconstitutional. Jones et 
al. vs. Sligh et al., comm’rs, et al., 7. ? 

. Business tax may be increased before time expires for collec- 
tion, although tax first laid has been paid. Mayor, etc., of 
Savannah vs. Crawford & Lovell et al., 85. 

. Contract freeing from future assessment, payment of tax is not. 
Ibid. 


. Enjoined, increased assessment will not be. Ibid. 


. Irregularity in time of advertising under county tax fi. fa. not 
make sale void. Morris et al., gdns., etc., vs. Davis, 169. 


6. Excessive levy and incomplete description avoid sale. Ibid. 


. State and county fi. fa. stands, as to sale, like execution on 
judgment. Byars et al. vs. Curry et al., 515. 


8. Municipal tax sales are stricti juris. Ibid. 
TIME, HOW CALCULATED. See Words and Phrases, 14. 


TIPPLING-HOUSE, KEEPING OPEN ON SUNDAY. See Crimi- 
nal Law, 59. 


TITLE. 


1. Superior, which party had, under conditional sales, in this case. 
Branch vs. Planters’ L. and Svungs. Bk., 342. 


2. Perfect equity equivalent to. Fields et al. vs. Carlton et al., 554. 


See Sales. Deeds, 17;Vendor and Purchaser. 
TORTS. See Damages. 


TROVER. 
1. Hire from certain date at fixed rate found, continues till delivery 
of property. Sanders vs. Williams, 283. 
2. Conversion, sale of property and receipt of proceeds is ; demand 
unnecessary. Branch vs. Planters’ L. & Svngs. Bk., 342; 
Harrell*vs. Harrell et al., 697. 
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3. Property sold under fi. fa. pending application for exemption, 
trover to recover from purchaser. Jbid., 697. 


TRUSTS AND TRUSTEES. 


1, Limitations, statute of, not run in favor of executory trustee 
against usee until adverse possession and notice. McCallam, 
adm’x, vs. Carswell, 25. 

. Permission to re-purchase property does not make executory 
trust. Ibid. 

. Directors and managers of corporation are trustees for stock- 
holders. Atlanta Real Estate Co. vs. Atlanta National Bank 
et al., 40. 

4. Same: Equity, jurisdiction as to diversion of assets. Ibid. 

5. Woman and children, deed to, is not a trust; and chancellor 
cannot order Ww at chambers. re vs. Pughsley, Tar- 
ver & Co. et al., 

3. Sale ordered at SPs if void, pare tias not pursued by 
children as trust. Ibid. 

. Disability of cestui que trust not authorize keeping purchase 
money, and also repudiating sale. Hurris, trustee, et al. vs. 
Collins, 97. 

. Power of trustee, nature of trust considered in determining. 
Miller et al. vs. Redwine et al., 130. 

. Power to mortgage under power of sale and re-investment, 
when. Ibid. 


. Creditor of cestui que trust cannot claim fund from trust prop- 
erty against creditor of trustee. Ibid. 


. Securities taken by trustee in his own name, on his death, 
form no part of his estate; and his administrator enjoined 
from taking possession. Knight et al. vs. Knight et al., 386. 


. Executed, trust was in this case. Ibid. 


. Trace trust funds in hands of person with notice, equity will. 
Ibid. 

. Unauthorized investment, beneficiary may confirm or reject. 
Ibid. 

. Equity has peculiar jurisdiction over trusts. bid. 

3. Misapplying assets, all knowingly assisting in, liable jointly 
and severally. Hickson vs Bryan, adm’r, et al., 392. 

. Sale of corpus, chancellor cannot decree at chambers, where 
trust for life only, with remainder in fee. Rogers etal. vs. 
Pace et al., 436. 

3. Life estate, with remainder to present and future children, un- 
der deed inthiscase. Wilbur et al. vs. McNulty et al., 458. 





Life use subjected to judgment in equity, and receiver ap- 
pointed. Crugeret al. vs. Coleman & Newsom, 695. 
. Sale, petition for, not served on minor before guardian ad litem 
appointed, before 1876. Harvey, trustee, vs. Cubbedge et al., 
792. 
. Subject for advances to improve, trust estate is, whether order 
allowing mortgage valid or not. Ibdid. 
2. Limitation act of 1869 bars action against trustee for devasta- 
vit, when. Downs et.al. vs. Harris, 834, 
. Mortgaged, chancellor may allow, on petition at chambers. 
Weems et al. vs. Harrold, Johnson & Co. etal., 866. 
24, ‘Family :’’ trust for use of husband, wife and family includes 
child afterwards born, when. Ibid. 
. Representation of child:-by parents, how far binding, without 
guardian ad litem. Ibid. 


ULTRA VIRES. See Corporations, 1-4, 8-10. 


UNITED STATES COURTS. See Jurisdiction, 4; Comity. 
VARIANCE: See Pleadings, 2. 


VENDOR AND PURCHASER. 
1, Quiet title, equity will, on purchase from non-resident and 
price paid. Harris, trustee, et al. vs. Collins, 97. 


. Equitable lien for unpaid purchase aney: abolished. Broach 
vs. Smith et al., ex’rs, 159. 


3. Price paid above market value, not alone show fraud and set 
aside sale. Comer vs. Granniss, 277. 


. Bond for title given and part of price paid, vendor has leviable 
interest. Brown, adm’r, vs. Hardee, surv’r, 457. 


Entire tract, contract being for sale of, not shown by parol that 
sale was by the acre. Turner e al., ex’rs, vs. Rives, 607. 


Equities of purchaser against minors, under facts of case. Mad- 
den et al vs. Jones et al., 681. 


See Contracts, 7; Equity, 48; Sales. 
VENUE. See Jurisdiction, 2,6; Criminal Law, 14. 


VERDICT. 


1. Several pleas, on which found, point should be made at time. 
Dalton vs. Drake, ex’r, 115. (See No. 7 below.) 


2. Same: Construed reasonably as to plea on which found. Ibid. 
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8. Contrary to evidence in these cases. Sav’h Bk. & Trust Co. vs. 
Hartridge, 149; Crockett vs. Crockett, 202; Nat’l Bk. of Aug. 
et al. vs. Bones, sung. ptnr., 246; Physioc vs. Shea, 466; Bain 
vs. Athens Foundry, etc., Works, 718; Hatcher & Baldwin vs. 
Comer & Co., 728. 

. Demanded by evidence. Henderson vs. Francis et al., 178; Loeb 
vs. State, 258; Byne vs. Hatcher, 289; Hair vs. State, 860. 
. Not contrary to evidence. (See New Trial, 2.) 
. Construed reasonably to support finding. Central R. R. vs. 
Freeman, 331; Ruffin, ex’x, vs. Paris, 653; Mayor, etc., of 
Mac. et al. vs. Harris, 761. 
. Several pleas, verdict for plaintiff find against all. hid. 
. General and special damages, not found separately. hid. 
. Sustained, though Supreme Court might have found otherwise. 
Ibid. 
. Plaintiff in ejectment shows no title, verdict for defendai.ts. 
Anderson vs. Robinson, 375. 
11. Medium between extreme estimates of value, sustained. Hart 
vs. Thomas, 529. 
12. Special findings construed so as toharmonize. Ruffin, ex’x, 7s. 
Paris, 653. : 
13. Two partners, suit against, verdict against one, construed as in 
favor of other. Maynard & Son vs. Ponder, 664. 
14. Directed, where no dispute as to facts, and only notes sued on 
before jury. Hooks vs. Frick & Co., 715. 
15. Damages found not closely scanned, if judge refuses riew trial. 
Ibid. 
16. Damages too small in this case. Dougherty Co. vs. Tift, 815. 


WAGES. See Waiver, 1. 


WAIVER. 


1. Wages, exemption of from garnishment, general waiver of, 
void. Green vs. Watson, 47). 

2. Delay in declaring rescission for fraud amounts to waiver, when. 
Burnap vs. Robertson, 689. 

3. Of dower, in mortgage to pay off incumbrances, not binding on 
wife. Knox vs. Higginbotham, 699. 


WARRANTY. 


1. Judgment ih ejectment binds warrantor who was notified apd 
defended. Lord vs. Cannon, 300. 
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2. Known defects in title covered by general warranty. Miller vs 
Desverges, 407. 


3. Same: Intention to except defect not shown by parol. bid. 


WATER COURSES. 


1. Embankment to prevent overflow, land owner bound to keep 
up when. Sav’h, Fla. & West. Rwy. vs. Lawton et al., 192. 

2. Same: Landlord bound to protect tenant from overflow, if he 
so contracts. Ibid. 

. Railroad purchasing land with embankment on it, bound to 
keep up, when. Ibid. 


WILLE. 


1. Construed. Hutchinson et al. vs. Fuller et al., 88; Welman vs. 
Neufville, ex’r, etal.. 124; McMichael vs. Pye et al., 189; Vaughn 
vs. Howard, 285; Darnell vs. Barton et al., ex’rs, 377; Luf- 
burrow vs. Koch, 448; Wetter et al. vs. United Hyd., etc., Co., 
540, 

. ‘First to be taken out of the proceeds of the sale of realty,’ 
sum bequeathed, proceeds of real estate are first to be ap- 
plied ; if insufficient, balance raised from residuum of estate. 
Hutchinson et al. vs. Fuller et al., 88. 

. ‘ Other personal effects I may die possessed of and not herein- 
before enumerated,’’ meaning articles of slight value pertain- 
ing to personal use. Welman vs. Neufville, ex’r, et al., 124. 

. Parol declarations and memorandum of former will not admis- 
sible, when. Tbid. 

. Entire estate covered by will in this case. McMichael vs. Pye et 
al., 189. 

. Life estate to wife with, remainder to children, under this will. 
Ibid.; Vaughn vs. Howard, 285. 

. For life ‘tin fee simple,’’ bequest to wife, followed by bequest 
to children, makes life estate with remainder. Jbid., 285. 

. Contingent remainder, under will in this case. Darnell vs. 
Barton et al., ex’rs, 377. 

. Vested remainder, subject to be divested, will creating. Lu/- 
burrow vs. Koch, 448. 

. Undue influence, fraud and duress, facts warranting charge as 
to. Smith vs, Smith, 477. 

. Mental capacity, what proof as to, sufficient. Ibid. 

Life estate, with remainder over, not fee determinable upon 
dying without issue, under this will. Wetter et al. vs. United 
Hyd., etc., Co., 540. 
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13. Intention is cardinal rule of construction. Ibid. 


14. Bond for title outstanding, with part payment, rights of legatees 
under will considered. Fields et al. vs. Carlton et al., 554. 


15. Notice by record, taker under legatee is affected with, as to 
charge un land. Whittle et al. vs. Tarver, trustee, 818. 


WITNESS. 


1. To deed, when necessary to produce. Fletcher vs. Horne, gdn., 
et al., 134. 


2. Reluctant, judge may question. Varnedoe vs. State, 181. 


3. Dead, other party to contract in issue being, witness incompe- 
tent. Nat’l Bk. of Aug. et al. vs. Bones, surv’g ptnr., 246; 
Byars et al. vs. Curry et al., 516; Wood vs. Crawford, ex’r 
733 (competent when). (See No. 7 below.) 

. Wife of accomplice competent, if husband not on trial or affected. 
Askea vs. State, 356. 

. ‘*Criminate himself,’’ no person compelled to give testimony 
tending to, means what. Drake vs. State, 413. 

3. Accomplice, when must be corroborated. Askea vs. State, 356; 
Wall vs. State, 474. 

. Dead, county treasurer being, tax collector incompetent to 
prove payment to him, on case by county against collector. 
Langford vs. Comm'rs of Wilkinson Co., 502. (See No. 3 
above.) 

- Wife, in case against husband for beating her. Memmler vs 
State, 576. 

. Same: Wife made witness for defendant, state may impeach. 
Ibid. 

. Experts as to amount of damage, without stating facts, not fur- 
nish basis of recovery. Stewart vs. Lanier House Co., 582. 

. Dead, party being, other party to contract with no interest in 
case, competent. Wood vs. Crawford, ex’r, 733. 

See Railroads, 8. 


WORDS AND PHRASES. 
1. “‘ First to be taken out of the proceeds of the sale of realty, 
in will, construed. Hutchinson et al. vs. Fuller et al., 88. 
2. Disabilities not used toinjure others. Harris, trustee, et al. vs. 
Collins, 97. 
3. ‘Other personal effects’’ in will, construed. Welman vs. Neuf- 
ville, ex’r, et al., 124. 
. “Remainder of my estate,’’ in will. McMichael vs. Pye et al., 
189. 


9? 


, 





INDEX. 959 


. “Other products,’’ in Code, §1593, construed. Roberts vs. Sav’h, 
Fla. & West. Rwy., 225. 


. “‘Jeffers’’ and “‘ Jeffries’’ are idem sonans. Jeffries vs. Bart- 
lett, ex’r, 230. 


. “Brings evidence to show,’’ does not intimate what proved. 
Central R. R. vs. Freeman, 331. 


. Dog is not property, in usual sense. Jemison vs. S. W. R. R., 
444. 


. “Fellow-servants.’’ Bain vs. Athens Foundry, étc., Works, 718. 


. ‘Said defendants,” in decree, refer to whom. Mayor, etc., of 
Mac. et al. vs. Harris, 761. 


1l. “‘Rather weak,’’ that judge thinks evidence is, what effect. 
Christian et al. vs. Westbrook et al., 852. 


12. ‘‘Family,’’ includes child afterwards born, when. Weems et al. 
vs. Harrold, Johnson & Co. et al., 866. 


13. ‘‘ Pendency of suit,’’ begins when. Ibid. 
14. ‘‘ Thirty days,’’ how calculated. Page vs. Blackshear, 886. 


YEAR’S SUPPORT. ‘ 


1. Acknowledgment of service by administrators on applicatior, 


sufficient, though not named in order. Cox vs. Cody & Co. 
et al., 175. 
2. Sell year’s support, widow may. Tbid. 


3. Homestead and year’s support on same property, sale with ap- 
proval of ordinary in 1871, good. Ibid. ; 





